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DruG TESTING AND THE EVOLUTION OF 
FEDERAL AND STATE REGULATION OF 
INTERCOLLEGIATE ATHLETICS: A CHILL 
WIND BLOws* 


WILLIAM LYNCH SCHALLER** 


INTRODUCTION 


The war on drugs has dominated the headlines for the past few years, 
with frequent news reports about programs designed to deter drug use 
at all levels of society. For example, a recent newspaper article reported 
that Morton High School in suburban Chicago implemented the use of 
drug-sniffing dogs to search school property.’ Another suburban- 
Chicago school, Homewood-Flossmoor High School, has begun testing 
student-athletes for drug and alcohol use.? Even grade schools in the 
Chicago area are considering random drug testing.* 

The drug-testing debate is also important to university* athletes and 
administrators. Everyone is, and should be, concerned when young 
athletes such as Len Bias die in the prime of their lives, apparently 
because of accidental drug overdoses.® Bias’ tragic death demonstrates 





* This Article is an updated version of a paper presented by the author on October 
2, 1990, at the Second Annual National Conference on Current Issues in Sports Law, 
sponsored by DePaul University College of Law with the cooperation of the National 
Association of College and University Attorneys. 

** Partner, Baker & McKenzie, Chicago, Illinois. B.S., University of Illinois, 1978; 
J.D., DePaul University, 1981. Mr. Schaller previously served as a law clerk to Chief 
Judge William J. Bauer of the United States Court of Appeals for the Seventh Circuit. 
The views set forth in this paper are those of the author, and do not necessarily represent 
the views of the author’s firm or its clients. 

1. Andrew Fegelman, Morton Schools To Use Drug-Sniffing Dogs, Cut. Trip., Apr. 
19, 1990, § 2, at 4. See Doe v. Renfrow, 631 F.2d 91 (7th Cir. 1980) (approving use of 
drug-sniffing dogs to search public high school, despite Fourth-Amendment challenge). 

2. David Elsner, Drug Tests For Athletes Off, Running At Homewood-Flossmoor, 
Cut. TriB., Jan. 24, 1990, at 7. See Schaill v. Tippecanoe County Sch. Corp., 864 F.2d 
1309 (7th Cir. 1988) (approving random drug and alcohol testing of public high-school 
athletes, despite Fourth-Amendment challenge). 

3. Susan Kuczka, St. Sabina Scores A ist In Drug War, Cui. TriB., Jan. 18, 1990, 
§ 2, at 6. 

4. The term ‘‘university,’ 
education. 

5. For a description of Bias’ cocaine use and death, see Bias v. Advantage Int’l, 
Inc., 905 F.2d 1558 (D.C. Cir. 1990), cert. denied, 111 S. Ct. 387 (1990). 


as used in this Article, means all institutions of higher 


131 
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that safety and health are legitimate concerns in intercollegiate sports. 
One could say that, at least for Bias, drug-testing procedures were too 
little, too late. 

This Article focuses on drug testing in intercollegiate athletics to 
illustrate the broad legal problems facing university sports programs. 
First, this Article examines the NCAA’s drug-testing policy to demon- 
strate the NCAA’s power to impose dramatic restrictions on student- 
athletes’ private lives in the name of sports. This Article next draws 
an analogy between employees, whom courts have begun to protect, 
and student-athletes, whom courts are now being asked to protect. This 
Article then shows the authority of courts to invoke federal constitu- 
tional safeguards against drug testing in employment settings, explain- 
ing that such federal constitutional protection may be significant for 
public-university student-athletes, but of limited value for other student- 
athletes. 

With these federal constitutional limitations in mind, this Article 
explains that federal legislation, as well as state constitutions, state 
statutes, and state common law, may be the true battlefields that lie 
ahead for intercollegiate athletics. This Article explores these avenues 
primarily from the drug-testing perspective, but devotes some time to 
extraordinary legislative proposals that seek to limit the authority of 
the NCAA and its member institutions in other areas as well. The 
Article concludes by observing that the sheer number and diversity of 
these developments demonstrate that significant governmental regula- 
tion of university sports programs is imminent. 


I. NCAA DruG TESTING REQUIREMENTS 


The National Collegiate Athletic Association (NCAA) drug-testing 
rules are a logical starting point for discussion. The NCAA formed its 
Drug Education Committee in 1973. Under the direction of the NCAA 
Committee on Competitive Safeguards and Medical Aspects of Sports, 
the Drug Education Committee initially administered programs in drug- 
use prevention and in drug education. From 1973 to 1986, the Drug 
Education Committee produced a variety of educational materials to 
help member institutions and conferences develop effective drug-edu- 
cation programs. 

In 1986, the NCAA member institutions ratified legislation that au- 
thorized the NCAA to test student-athletes for performance-enhancing 
or harmful drugs.? The NCAA developed this program to insure the 
health and safety of athletes and to insure fair and equitable competi- 
tion, but implemented testing only at championships and certified post- 
season events. 

During the January 1989 convention, the NCAA authorized off-season 
drug-testing of football players and other student-athletes. Member 





6. NCAA PAMPHLET, Sept. 1989, at 1 [hereinafter PAMPHLET]. 
7. Id. at 6. 
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institutions could voluntarily agree to participate in the testing program. 
If the member institution agreed to participate, the NCAA had authority 
to test the institution’s student-athletes for the use of anabolic steroids 
between January 1 and the end of the member institution’s academic 
year.® Test results indicating the use of anabolic steroids were reported 
to the member institution upon request. The NCAA, rather than the 
member institution, applied individual or institutional ineligibility 
sanctions. 

During the 1990 convention, the NCAA passed Proposal Number 53,° 
which states that a student-athlete found to have used a banned drug 
is ineligible for all regular-season and post-season competition for one 
calendar year following the student-athlete’s drug test. If the student- 
athlete re-tested negative, the NCAA Eligibility Committee would restore 
the student-athlete’s eligibility.*° The legislation imposes a lifetime ban 
for regular-season and post-season competition for a subsequent positive 
test of any banned drug other than a ‘“‘street drug’’ (e.g., cocaine) and 
a one-season penalty for a subsequent positive test of a ‘‘street drug.’’™ 
Team sanctions related to the use of banned drugs in NCAA champi- 
onships and bowl games apply only when an institution knowingly 
allows an ineligible student-athlete (one who has tested positive) to 
participate. 

During its December 4, 1989 meeting, the NCAA’s Executive Com- 
mittee limited the legislation to testing for anabolic steroids, diuretics 
and urine manipulators among Division I men’s varsity football players 
for the first two years of the program.’? On August 1, 1992, this 
legislation will apply to all NCAA member institutions. The Executive 
Committee provided that the scope of year-round testing eventually 
will expand to include other ‘‘high risk’’ sports and all of the drugs 
appearing on the NCAA’s list of prohibited drugs.** Institutions, how- 
ever, may voluntarily test student-athletes for the presence of drugs 
with the NCAA’s assistance. 

The NCAA has just begun to implement its testing program, and the 
program’s effectiveness will likely be scrutinized.’* The NCAA selected 
football players from every major university for testing in August 1990. 
Twenty-five percent of those institutions were randomly tested again 





8. See Summary Of All Actions On Legislation At the 84th Convention, NCAA 
News, Jan. 17, 1990, at 8. 

9. Proposal No. 53 went into effect August 1, 1990. All of the NCAA’s member 
institutions are bound by this legislation. 

10. See PAMPHLET, supra note 6, at 7; 1989-90 NCAA MANUAL, BYLAW 31.2.3.5. 

tt: Ia. 

12. See Executive Committee Minutes, NCAA News, Dec. 20, 1989, at 19. 

13. The list of prohibited drugs is set forth in 1989-90 NCAA MANUAL, BYLAW 31.2.3.1. 

14. For example, rumors about drug-test cheating by football players already have 
been reported in at least one newspaper article. See Report Says USC Athletes Have 
Cheated On Drug Tests, Cui. Tris., Feb. 4, 1991, § 3, at 3. 
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in June 1991.** The NCAA expects only three to five percent of the 
athletes to test positive for steroids..° The NCAA will not release the 
names of athletes with positive test results, but an NCAA representative 
acknowledged that it will not be difficult to determine which players 
test positive once they are inexplicably dropped from their squads.’” 


Il. THE EMERGING LAW OF EMPLOYMENT RIGHTS AS A MODEL FOR 
STUDENT-ATHLETES’ RIGHTS 


Due to the paucity of student-athlete drug-testing cases, much of this 
Article attempts to predict the future. Before considering drug-testing 
laws in detail, it is useful to examine the law-making process in a 
parallel context to determine how the law as it applies to student- 
athletes may evolve. The developing law of individual employment 
rights achieves this purpose largely because it illustrates the manner 
in which courts and legislatures respond to a perceived need to protect 
individuals unable to help themselves. Individual employment law 
further achieves this purpose because most drug-testing litigation and 
legislation have arisen in the employer-employee context. Finally, most 
of the student-athlete drug-testing literature has focused on federal 
constitutional litigation, which is merely one facet of the drug-testing 
debate.*® The real battleground will instead be the state courts and 
legislatures, which has been the case in the area of employee rights. 


A. Individual Employment Rights 


For nearly one hundred years, the law considered employees hired 
for an indefinite duration terminable ‘‘at-will.’’ The at-will designation 
meant that employers were free to discharge employees without cause 
or notice.’® The at-will doctrine applied even when the purpose of the 
termination was morally offensive or patently unjust. The rationale for 
this rule was that individual employees and employers were free to 
bargain away their rights as they saw fit.?° 

Following the publication of Professor Lawrence Blades’ seminal 
article criticizing the equal-bargaining-power assumption behind the at- 
will doctrine,?’ courts in the 1970s began to question the appropriate- 





15. Ed Sherman, NCAA Tester: Steroid Users Being Caught, Cui. Tris., Sept. 26, 
1990, § 4, at 8. 

16. Id. 

17. This observation proved prophetic; a few weeks later a newspaper article iden- 
tified, by name, two University of Illinois football players as having failed drug tests, 
even though school officials refused to comment on the players’ suspensions. See Brian 
Hanley, Illinois Suspends Two For Steroids, Cut. SuN-TimEs, Oct. 13, 1990, at 100. 

18. See, e.g., LeRoy Pernell, Random Drug Testing of Student Athletes by State 
Universities in the Wake of Von Raab and Skinner, 1 Marq. Sports L.J. 41 (1990). 

19. See, e.g., Murphy v. American Home Products Corp., 448 N.E.2d 86 (N.Y. 1983). 

20. Lawrence E. Blades, Employment At Will vs. Individual Freedom: On Limiting 
the Abusive Exercise of Employer Power, 67 CoLum. L. REv. 1404 (1967). 

21. Id. 
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ness of allowing employers the unfettered right to discharge employees. 
Over the past fifteen years, most states have limited the at-will rule to 
prevent abusive or retaliatory discharges.” In some instances, when an 
employer’s motive for discharging an employee violates a fundamental 
public policy, the discharged employee can recover both compensatory 
and punitive damages.”* Similar decisions have surfaced in federal 
litigation.”* 

Responding to these significant judicial inroads on the at-will rule, 
some state legislatures have enacted laws regulating the termination of 
private employees. For example, in 1987 the Montana state legislature 
enacted the nation’s first wrongful-discharge law.?5 Under this statute, 
discharges are wrongful if they retaliate against the employee for re- 
fusing to violate public policy, for reporting a violation of public policy, 
or if the discharge contravenes the express provisions of a written 
personnel policy, or is otherwise without good cause.”* Certain federal 
statutes provide more limited protection.”” The controversy over whether, 
and to what extent, individual employees should enjoy legal protection 
from unjust termination has grown so intense that the National Con- 
ference of Commissioners on Uniform State Laws is now discussing a 
Uniform Termination Act.”* 

Having breached the at-will wall, courts in recent years have begun 
to examine other elements of the employment relationship. Employee 
actions for invasion of privacy,?° intentional infliction of emotional 


distress,°° interference with employment relations,*! and defamation’? 





22. See, e.g., McLain v. Birmingham Coca-Cola Bottling Co., 578 So.2d 1299 (Ala. 
1991); Wagner v. City of Globe, 722 P.2d 250 (Ariz. 1986). 

23. See, e.g., Kelsay v. Motorola, Inc., 384 N.E.2d 353 (Ill. 1978) (allowing punitive 
damages for retaliatory discharge); Foley v. Interactive Data Corp., 765 P.2d 373 (Cal. 
1988) (discussing the appropriateness of certain theories and remedies for wrongful 
discharge). 

24. See Connick v. Myers, 461 U.S. 138, 103 S. Ct. 1684 (1983) (recognizing that 
government employees cannot be dismissed in retaliation for exercising First Amendment 
rights). 

25. Wrongful Discharge from Employment Act, Mont. Cope ANN. § 39-2-901-914 
(1987). 

26. The Montana statute is discussed in more detail in Johnathan Tompkins, Legis- 
lating the Employment Relationship: Montana’s Wrongful Discharge Law, 14 EMPLOYEE 
REL. L. J. 387 (1989). 

27. See Civil Rights Act of 1964, 42 U.S.C. § 2000e to 2000e-17 (1988) (prohibiting 
termination on the basis of race, religion, sex, or national origin); Age Discrimination in 
Employment Act of 1967, 29 U.S.C. § 621-634 (1990) (prohibiting termination on the 
basis of age). 

28. See Drafting Committee on Uniform Termination Will Weigh Tentative Changes 
in December, Datty Las. REP., Nov. 13, 1989, at 7. 

29. Twigg v. Hercules Corp., 406 S.E. 52 (W. Va. 1991) (drug testing constitutes 
invasion of privacy, except in certain limited situations); Miller v. Motorola, Inc., 560 
N.E.2d 900 (Ill. Ct. App. 1990) (disclosure of employee’s mastectomy to co-workers 
constitutes invasion of privacy). 

30. Milton v. Illinois Bell Telephone Co., 427 N.E.2d 829 (Ill. Ct. App. 1981) 





136 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 18, No. 2 


have all been judicially approved in one form or another in recent 
years. These developments suggest that the employment relationship 
will continue to receive close scrutiny for years to come. 

In summary, academic commentary by Professor Blades and others 
triggered judicial responses to the perceived imbalance in the employ- 
ment relationship. The judiciary initially created limited exceptions to 
long-settled rules, but now the exceptions threaten to swallow the rules. 
Such legal uncertainty is a recipe for legislative action, as illustrated 
by the Montana wrongful discharge statute.** This evolution demon- 
strates that the law can be adapted to restore a sense of balance in any 
context, including consensual economic relationships. 


B. The Student-Athlete Parallel 


The concept of student-athletes’ rights appears to be in an embryonic 
stage, much as individual employment rights were when Professor 
Blades published his article.** And just as Professor Blades’ paper 
caused decision makers to reexamine their employment thinking, there 
has been a great deal of academic commentary about intercollegiate- 
sports drug testing, which has sparked judicial responses.** In light of 
the judiciary’s limited ability to effect changes in the law except on a 
case-by-case basis, and in view of the inherent conflicts yielded by ad 
hoc judicial decisions, comprehensive legislation eventually will be the 
only meaningful solution.** As discussed below, the initial steps have 





(employee subjected to demand to falsify business records permitted to claim intentional 
infliction of emotional distress). 

31. Mittelman v. Witous, 552 N.E.2d 973 (Ill. 1989) (supervisor who allegedly dis- 
paraged employee’s abilities for wrongful purpose could be ‘liable for interference with 
employment relations). 

32. Lewis v. Equitable Life Assurance, 389 N.W.2d 876 (Minn. 1986) (employee who 
had to reveal to potential employers reasons for her discharge by previous employer 
could claim compelled self-defamation). 

33. Calls for employment drug testing legislation have been frequent. See Alexander 
& Hargrove, Drug Testing in Employment: A Legislative Proposal for Alabama, 50 ALA. 
Law. 70 (1989); Mark Wight, Note, State Drug Testing Statutes: Legislative Attempts to 
Balance Privacy and Productivity, 14 J. Corp. L. 721 (1989); W. Scott Armington Note, 
Urinalysis Drug Testing of Private Employees: A Call for Legislation in Pennsylvania, 91 
Dick. L. REv. 1015 (1987); Marianne Neal, Note, Drug Testing in the Workplace: The 
Need for Quality Assurance Legislation, 48 Outo St. L.J. 877 (1987). 

34. Indeed, the entire field of intercollegiate athletic rights and duties is really not 
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uncertainty surrounding the relationships among the NCAA, member schools, and student 
athletes. For a comprehensive discussion of this problem, see Alfred Mathewson, Inter- 
collegiate Athletics and the Assignment of Legal Rights, 35 St. Louis U. L.J. 39 (1990). 
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recently issued the first volume of the Marquette Sport Law Journal in the Fall of 1990. 
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been halting,*” but some legal victories have been won by student- 
athletes.** As more information comes to light about the economic 
realities of modern intercollegiate athletics, values and assumptions 
will be questioned and ultimately changed, just as they have been 
questioned and ultimately changed in employment. 


II]. FEDERAL CONSTITUTIONAL CONSTRAINTS CONCERNING EMPLOYMENT 
DruG TESTING 


With the employment analogue as background, a careful study of 
employment drug testing is warranted. The United States Supreme 
Court’s 1989 employment drug-testing decisions undoubtedly form the 
basis of many recent employment drug-testing policies. One case re- 
jected a constitutional challenge to drug testing in the public-employ- 
ment setting.*? Another opinion examined drug testing of private railroad 
employees under a government-mandated program.*® A third passed 
upon a claim in a limited collective-bargaining context.*? Popular press 
accounts of these decisions seem to offer some solace to those who 
believe drug testing programs are legal.*? A closer examination, how- 
ever, suggests that the opposite may be true. 


A. Public Versus Private Actors 


To understand the reach of the recent Supreme Court drug-testing 
cases, one must appreciate certain aspects of constitutional litigation. 
As a general rule, the Constitution does not regulate activities of private 
persons and organizations. For example, the Due-Process Clause of the 
Fourteenth Amendment states that ‘‘[nJo State shall ... deprive any 
person of life, liberty or property, without due process of law... .’’ 
Because the Due-Process Clause expressly refers to state action, the 
protections of the Fourteenth Amendment usually do not extend to 
private conduct. 

The most relevant explication of this public-private dichotomy ap- 
peared in NCAA v. Tarkanian.** The Supreme Court in Tarkanian held 
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that the NCAA is a private institution, even though much of its mem- 
bership consists of public universities.** The practical significance of 
Tarkanian is that the NCAA itself, and its private member institutions, 
are not regulated by the Constitution. Aggrieved persons must use some 
other legal basis to challenge the conduct of the NCAA and private 
universities. Because successful constitutional violations result in mon- 
etary judgments,** as well as awards of attorney’s fees,** elimination of 
constitutional liability was an important victory for the NCAA and its 
private member institutions. 

Whether Tarkanian will shield the NCAA and its private member 
institutions from constitutional liability for drug testing is questionable. 
As the Court acknowledged in Tarkanian, it is well settled that private 
actors may become ‘“‘joint participants’’ in state action by entering into 
contractual or other legal relationships with public entities.*” Similarly, 
private actors can ‘‘conspire’’ with public actors and thereby become 
subject to constitutional scrutiny.** Thus, it is possible that the NCAA 
and its private member institutions could face constitutional liability 
if, for example, they employ state or local police to conduct illegal 
drug searches.*® 

Public-university officials, of course, are well aware of the constitu- 
tional limitations on their actions. Indeed, much of the relevant con- 
stitutional jurisprudence involves due-process challenges to faculty 
tenure decisions.*° Whatever can be said for the NCAA and private 
universities, this much is clear: Tarkanian reaffirmed the notion that 
governmental institutions, including public universities, are subject to 
constitutional scrutiny because of their status as state actors. 


B. Drug Testing and the Fourth Amendment 


With this public-private distinction in mind, the importance to uni- 
versities of the Supreme Court’s recent drug-testing decisions becomes 
more apparent. Although none of the Supreme Court’s drug-testing 
cases involved athletics, the principles announced in these cases may 
be significant in the athletic arena, at least for public universities. A 
brief review of these decisions is helpful in considering the legal 
implications of drug testing. 





44. Id. at 193 n. 13, 109 S. Ct. at 462. 

45. 42 U.S.C. § 1983 (1986). 
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In Skinner v. Railway Labor Executives Association, the Court held 
that post-accident drug and alcohol testing of railroad employees con- 
stituted a search under the Fourth Amendment. In reaching this con- 
clusion, the Court adopted a balancing test that measures an individual’s 
privacy expectations against the government’s legitimate interest in 
seeking information.*? The Court emphasized that the railroad industry 
and its workers historically were subject to substantial government 
regulation, which suggested that railroad workers enjoyed diminished 
expectations of privacy.** The Court also stressed the difficulty the 
government would encounter if a warrant and probable cause were 
necessary in such cases.** The Court therefore concluded that suspi- 
cionless, warrantless searches in the form of drug tests were reasonable 
in the railroad industry because the overriding need for public safety 
outweighed the individual interests implicated by the search.* 

A companion case, National Treasury Employees Union v. Von 
Raab,** yielded a similar result. In Von Raab, the Court held that 
compulsory urinalysis for certain Customs Service job applicants con- 
stituted searches under the Fourth Amendment. The Court nevertheless 
upheld such warrantless searches of persons who handle firearms, as 
well as persons directly involved in illegal-drug-interdiction programs. 
Using the Skinner balancing test, the Court concluded that employees 
involved in the ‘‘war on drugs’’ could be tested for drugs without a 
warrant. The Court did not determine whether persons with access to 
sensitive information also could be subjected to random testing.*’ 

While Skinner and Von Raab are significant to the issue of testing 
student-athletes for drugs, they should be interpreted narrowly. Skinner 
and Von Raab were significant departures from traditional Fourth- 
Amendment limitations on governmental searches. Historically, the 
Fourth Amendment’s requirements of probable-cause and issuance of a 
warrant by a neutral magistrate have been respected, except in unusual 
situations. The ‘‘public safety’’ rationale in Skinner was tenuous, given 
the Court’s longstanding emphasis on the Fourth Amendment’s warrant 
and probable cause requirements. The ‘‘front line of the drug war’’ 
rationale in Von Raab was even more suspect, as evidenced by Justice 
Scalia’s stinging dissent, despite his concurrence in Skinner. 

Recognizing the narrow holding in Skinner and Von Raab, most 
lower federal courts have applied these decisions cautiously. The Court 
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of Appeals for the District of Columbia Circuit was the first to consider 
the drug-testing controversy after the Skinner and Von Raab pronounce- 
ments. In Harmon v. Thornburgh,®® Department of Justice prosecutors 
who had access to grand jury proceedings or held top-secret national 
security clearances were subjected to a random-urinalysis program. 
Affected employees challenged the testing program on Fourth-Amend- 
ment grounds. 

After discussing the Skinner and Von Raab balancing test, the Court 
of Appeals in Harmon began its analysis by pointing out that the 
random nature of the test in Harmon made it undesirable but not 
necessarily unconstitutional. The court in Harmon was unwilling to 
equate the immediate public-safety threats present in Skinner and Von 
Raab with the more attenuated public-safety threats associated with 
prosecutors and lower-level Department of Justice employees. The court 
also rejected the notion that workforce integrity justified random drug 
testing. The court noted that Von Raab held that governmental em- 
ployment alone does not overcome the Fourth-Amendment protections 
against governmental intrusions. On the other hand, the court agreed 
that access to top-secret national-security information justified drug 
testing,©° but cautioned that access to lesser forms of confidential 
information might not. 

Shortly after Harmon, the Court of Appeals for the District of Colum- 
bia Circuit decided National Federation of Federal Employees v. Che- 
ney.*' The court confronted a challenge to the Army’s decision to 
require compulsory, random urinalysis of civilian employees, including 
guards, police, aviation personnel, and lower-level employees. The 
Court of Appeals had no difficulty holding that the ‘‘public safety’’ 
rationale of Skinner extended to guards, police and aviation employees. 
The court refused, however, to assume that laboratory technicians and 
secretaries also were involved in duties that implicated comparable 
safety concerns. 

In American Federation of Government Employees v. Skinner, the 
Court of Appeals for the District of Columbia Circuit revisited the drug- 
testing controversy, holding that the Department of Transportation’s 
drug-testing program for critical safety and security employees did not 
offend the Fourth Amendment. The Court of Appeals emphasized that, 
under Skinner and Von Raab, suspicionless testing does not violate the 
Fourth Amendment if such a search is reasonable under all the circum- 
stances. The court also noted that as long as a drug-testing plan serves 
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special governmental needs beyond the normal needs of law enforce- 
ment, it is not necessary for the plan to be supported by probable cause 
or any level of particularized suspicion. The court concluded that the 
employees in question, who operated locks, dams, and motor vehicles, 
or who otherwise were engaged in functions that affected public safety, 
could be tested randomly. 

In Taylor v. O’Grady,™ the Seventh Circuit Court of Appeals found 
that certain county-jail employees were subjected to drug testing in 
violation of the Fourth Amendment. The Court of Appeals acknowl- 
edged Skinner and Von Raab, but found no public interest sufficient 
to override the Fourth Amendment. The jail employees had no regular 
access to inmates, no reasonable opportunity to smuggle drugs to 
inmates, and no access to firearms.® The Seventh Circuit stressed that 
the jail employees were not involved in public safety or important 
security measures equivalent to those in Skinner and Von Raab. 

Drug testing of government employees was considered again in Blue- 
stein v. Skinner.*° The Ninth Circuit Court of Appeals held that the 
Federal Aviation Administration’s interest in promoting air safety out- 
weighed the countervailing interest of federal employees in freedom 
from unannounced random drug testing. The Ninth Circuit held that 
the public-safety aspect of air transportation justified the government’s 
drug testing of employees who could materially affect air-transportation 
safety. 

In International Brotherhood of Electrical Workers v. Skinner,®” union 
employees challenged a Department of Transportation rule requiring 
extensive drug testing of employees engaged in natural gas, liquified 
natural gas, and hazardous liquid-pipeline operations. The rule required 
pipeline operators to institute five types of drug testing: (1) pre-em- 
ployment; (2) post-accident; (3) random; (4) reasonable-cause; and (5) 
post-rehabilitation. Finding that the dangers inherent in such pipeline 
activities were extreme, the Ninth Circuit ruled that there was no Fourth 
Amendment violation and that the rule was not arbitrary or capricious. 

The legality of drug-testing was tested again in National Treasury 
Employees Union v. Yeutter.*° A union representing Department of 
Agriculture employees challenged the Department’s urinalysis program. 
The Court of Appeals for the District of Columbia Circuit held that the 
program was constitutional as applied to motor vehicle operators, given 
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the relevant safety concerns. The court, however, voided the program 
as it applied to employees who did not hold safety or security-sensitive 
positions.” The court also banned visual observation of employees 
selected for drug urinalysis based upon ‘‘reasonable suspicion.’’ The 
court observed that no real chance to cheat existed for employees 
selected without advance warning. The court emphasized that less 
intrusive means, such as collecting outer garments, dyeing toilet water, 
and listening for urination, were available to insure testing accuracy.” 

More recently, in Hartness v. Bush’? the Court of Appeals for the 
District of Columbia Circuit examined random drug testing of employees 
of the Executive Office of the President who held ‘‘secret’’ security 
clearance. The court found no meaningful distinction between the 
‘‘secret’’ status of the employees in Hartness and the ‘‘top secret’ status 
of the employees for whom the Court of Appeals for the District of 
Columbia Circuit permitted drug testing in Harmon v. Thornburgh.”? 
Accordingly, the Hartness court reversed the district court’s injunction 
barring drug testing. 

Dimeo v. Griffin’”* is the most recent drug-testing decision by a federal 
court of appeals, and the only post-Skinner decision to consider the 
fate of private employees subject to a governmental program. The 
Illinois Racing Board concluded that drug use creates safety risks for 
people involved in horse racing, impairs the state’s financial interest 
in gambling proceeds, and causes the public to doubt the integrity of 
racing. In light of these concerns, the Board adopted a comprehensive 
drug-testing rule permitting random urinalysis as well as ‘‘individual- 
ized suspicion’’ urinalysis. Representatives of jockeys, drivers, outri- 
ders, parade marshals, starters and assistant starters obtained an 
injunction barring random urine testing. 

On appeal, the original Seventh Circuit panel acknowledged the force 
of the Supreme Court’s Fourth-Amendment decisions in Skinner and 
Von Raab. Based on these precedents, the court carefully examined the 
factual basis purportedly underpinning the Board’s safety, financial- 
interest, and integrity arguments. The court was not persuaded that the 
evidence demonstrated a sufficiently compelling need to protect these 
interests when compared to the undisputed Fourth-Amendment privacy 
interests of the affected racing participants. Specifically, the court 
rejected the notion that ‘‘the interest in bodily security enjoyed by 
those employed by a regulated industry must always be considered 
minimal.’’’> Further, the court distinguished the Seventh Circuit’s ear- 





70. Id. at 977. 

71. Id. at 976. 

72. 919 F.2d 170 (D.C. Cir. 1990). 

73. 878 F.2d 484 (D.C. Cir. 1989). 

74. 924 F.2d 664 (7th Cir. 1991). 

75. Dimeo v. Griffin, 924 F.2d at 675, quoting Skinner v. Railway Labor Executives’ 
489 U.S. 602, 628, 109 S. Ct. 1402, 1418-19 (1989). 








1991] A CHILL WIND BLOWS 143 


lier decision in Schaill v. Tippecanoe County School Corp.,’* noting 
that Schaill was decided before the Supreme Court’s decisions in 
Skinner and Von Raab and that Schaill involved high school extracur- 
ricular sports, where loss of employment,” criminal penalties, academic 
penalties, or suspension or expulsion would not occur.” 

Recognizing the public importance of the drug-testing question, the 
Seventh Circuit decided to rehear the Dimeo case en banc.” The full 
court overruled the panel’s earlier decision, and held that no Fourth- 
Amendment violation had occurred. The full court emphasized that the 
Illinois Racing Board had two legitimate concerns: (1) the personal 
safety of racing participants, and (2) the significant amount of money 
involved in horse racing. The full court diminished the importance of 
privacy, casually observing that ‘‘urination is generally a private activity 
in our culture, though, for most men, not highly private.’’®° In substance, 
the court concluded that the general dangers of horse racing and 
financial fraud, as measured against the reduced expectation of privacy 
for horse-racing participants, permitted random drug testing. Near the 
end of its opinion, the majority also noted in passing that random drug 
testing of student-athletes had been upheld.* 

A number of recent federal-district-court decisions also have con- 
strued Skinner and Von Raab in reviewing governmental drug-testing 
programs under the Fourth Amendment. In Beattie v. City of St. 
Petersburg Beach® and Johnson v. City of Plainfield,** federal district 


courts held that random drug testing of city fire fighters violated the 
Fourth Amendment under Skinner and Von Raab. Similarly, in National 
Federation of Federal Employees v. Cheney,* a district court concluded 
that the Defense Mapping Agency’s random urinalysis program, based 
on suspicion of off-duty drug usage, violated the Fourth Amendment 
because testing was not tied to access to classified material, transpor- 
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tation duties, or the sensitivity of the positions in question. On the 
other hand, the district court in Holloman v. Greater Cleveland Regional 
Transportation Authority®* held that no Fourth-Amendment violation 
arose from post-accident blood, saliva and urine testing of public- 
transportation bus drivers since the safety issue involved was virtually 
identical to the one in Skinner.® 

The picture which emerges from these cases is that despite the public 
hysteria over drugs, drug-testing programs will continue to receive 
close constitutional scrutiny. Public employee drug-testing programs 
designed to protect a legitimate public-safety need are probably consti- 
tutional. In such cases, individualized suspicion is not necessary, nor 
is a less-intrusive approach required. In contrast, drug-testing programs 
for public employees having a lesser impact on safety or security might 
not withstand a Fourth-Amendment challenge. 

From a university perspective, the most significant holding by the 
Supreme Court is that drug testing by governmental entities constitutes 
a ‘‘search’’ implicating the Fourth Amendment. At least for public 
institutions, random drug testing of student-athletes might violate the 
Fourth Amendment’s probable-cause and warrant requirements. The 
public interests at issue in Skinner and Von Raab were more compelling 
than the governmental interests in promoting safety, health and fair 
competition in intercollegiate athletics. On the other hand, privacy 
expectations of student-athletes seem less substantial than those of 


governmental or private-business employees because of the physical 
examinations and locker-room exposure traditional in athletics. How 
courts will balance these competing interests in university sports re- 
mains unanswered. 


IV. FEDERAL LAWS REGULATING EMPLOYMENT DRUG TESTING 


Some have suggested federal legislation to regulate certain aspects of 
intercollegiate athletics.®” Senator Bill Bradley of New Jersey is a notable 
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proponent of this particular cause,®* as is Congressman Tom McMillen 
of Maryland.® None of the proposals, however, has included the reg- 
ulation of testing student-athletes for drugs. Nevertheless, a review of 
federal drug-testing laws and proposals demonstrates the federal gov- 
ernment’s ability to regulate drug testing in almost any context, in- 
cluding intercollegiate sports. 


A. The Proposed Federal Drug-Testing Statute. 


House Bill 2422,° proposed by Representative Solomon of New York, 
entitled the ‘‘Quality Assurance of Drug Testing Act,’’ has far-reaching 
implications for private employers, and perhaps for university athletic 
departments. If passed, the legislation would require employers to 
inform employees of relevant drug-testing policies, prohibit employers 
from taking any adverse action based on an unconfirmed positive drug- 
test, require employers to provide employees and job applicants with 
a reasonable opportunity to be informed of confirmed positive drug- 
test results, and compel employers to give employees and job applicants 
a reasonable opportunity to explain the results of confirmed positive 
test results.” 

House Bill 2422 includes other features of interest. It requires certi- 
fication of laboratories, in and effort to weed out unqualified drug- 
testing organizations.” The bill requires maintenance of a written drug- 
testing policy that explains the circumstances under which drug tests 
are administered, sets forth an employee’s right to challenge drug-test 
results, establishes anti-retaliation protection, and mandates confiden- 
tiality. 

Perhaps the most important provisions of the bill are the express 
limitations on lawsuits. The bill contains a detailed dispute-resolution 
mechanism, which essentially consists of limited court proceedings 
initiated by the Secretary of Labor, thereby preventing private litigation 
in the courts. Section 2210(c) provides that the remedies specified in 
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the Act are exclusive, and section 2611(a) expressly preempts conflict- 
ing state and local laws. If nothing else, at least drug-testing legal 
standards and litigation would be more uniform as a result of House 
Bill 2422. 

Section 2614 of this proposed legislation specifically extends the 
Act’s drug-testing protection to professional athletes. Accordingly, the 
statute would not cever amateur student-athletes. Nevertheless, if House 
Bill 2422 passes, it could easily be amended to include amateur athletes. 


B. The Drug-Free Schools and Communities Act 


Closer to home is the Drug-Free School and Communities Act Amend- 
ments of 1989.°° This law obligates institutions of higher learning, as 
well as state and local educational agencies, to certify that they have 
established a drug and alcohol prevention program for employees. 
Certification is a prerequisite to receiving federal funds or financial 
assistance under the Act. The Department of Education recently issued 
rules implementing the Act, including a rule requiring affected insti- 
tutions and agencies to notify employees in writing of prohibited 
activities and related disciplinary sanctions.** Although this statute does 
not apply to student-athletes, it underscores Congress’ ability to regulate 
universities in the area of drug and alcohol abuse. 


C. The Drug-Free Workplace Act of 1988 


While of limited application, the Drug-Free Workplace Act of 1988 
merits some attention. This statute requires all federal contractors and 
grantees to adopt plans for a drug-free workplace. It also defines drugs 
by reference to certain controlled-substance schedules found in the 1986 
Drug Abuse Prevention and Control Act.%* Some universities are un- 
doubtedly ‘‘grantees’’ within the meaning the Drug-Free Workplace 
Act, but it is uncertain whether their student-athletes are considered 
within the workplace for the purposes of the Act. 


D. The Americans With Disabilities Act’ 


Another noteworthy legislative development is the recent passage of 
the Americans With Disabilities Act (ADA), which President Bush 
signed on July 26, 1990. The ADA applies to employment and other 
relationships, though not necessarily to intercollegiate athletics. Illegal 
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96. 21 U.S.C. §§ 802(6), 812 (1981 & Supp. 1990). 

97. Pub. L. No. 101-336, 104 Stat. 327 (1990). The new statute, which does not take 
effect until July 26, 1992, generally supplements and expands the current federal law 
governing handicap discrimination, the Rehabilitation Services Act of 1973, 29 U.S.C. § 
701 (1985). 
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drug users are specifically exempted from the persons protected under 
the definition of ‘‘disability’’ in section 101(8) of the ADA.** While the 
current political atmosphere makes it unlikely that illegal drug users 
will receive the anti-discrimination benefits of this statute, Congress 
could amend this law to assist such persons if it becomes desirable. 


E. Other Federal Laws 


In addition to the statutes noted above, various federal agencies have 
promulgated rules and regulations addressing drug testing in areas of 
special federal concern. For example, the Department of Transportation” 
and its constituent agencies, such as the Federal Aviation Administra- 
tion, the Federal Highway Administration," the Federal Railroad 
Administration,’ the Coast Guard,’ the Research and Special Pro- 
grams Administration,“ and the Urban Mass Transit Authority,’> have 
adopted drug-testing regulations. The United States Nuclear Regulatory 
Commission has also promulgated rules governing chemical-testing 
programs. 1% 





98. Section 512 of the new statute amends the Rehabilitation Services Act of 1973 to 
exclude illegal drug users. 

99. The Department of Transportation’s plan was described in American Fed. of Gov’t 
Employees v. Skinner, 885 F.2d 884 (D.C. Cir. 1989). 

100. See 53 Fed. Reg. 47024 (1988) (requiring testing of employees in safety-sensitive 
or security-related positions for the presence of marijuana, cocaine, opiates, PCP, and 
amphetamines); Anti-Drug Program for Personnel Engaged in Specified Aviation Activties, 
14 C.F.R. §§ 61.14, 63.12b, 65.23, 121 (1989) (delaying drug testing of covered employees 
located outside the United States); Anti-Drug Program for Personnel Engaged in Specified 
Aviation Activties, 14 C.F.R. § 121 (1989) (delaying drug testing of employees who 
perform safety-sensitive and security-related functions for contractors of covered air 
carriers). 

101. See Federal Highway Administration: Controlled Substances Testing, 49 C.F.R. 
§ 391.93 (1989) (implementing certain drug-testing regulations published in 1988); 55 
Fed. Reg. 3546 (1990) (announcing that pre-employment drug testing would not be 
required for truck drivers who have passed a drug test within the previous six months, 
or who were the subject of a random test within the prior twelve months). 

102. See 49 C.F.R. § 219.102 (adopting the ‘‘drug-free rule’’). 

103. See Coast Guard: Programs for Chemical Drug and Alcohol Testing of Commercial 
Vessel Personnel, 46 C.F.R. § 16.205 (1989) (requiring that only new hires must take 
pre-employment drug tests). 

104. See Control of Drug Use in Natural Gas, Liquified Natural Gas, and Hazardous 
Liquid Pipeline Operations, 49 C.F.R. § 199 (1989) (concluding that hazards inherent in 
pipeline operations pose sufficient risks to the public to warrant drug and alcohol testing). 

105. These regulations were struck down by the United States Court of Appeals for 
the District of Columbia Circuit in Amalgamated Transit Union v. Skinner, 894 F.2d 
1362 (D.C. Cir. 1990). 

106. 10 C.F.R. §§ 2, 26 (1989) (requiring licensees to comply with the NRC’s drug 
testing guidelines, which are modeled after those promulgated by the Department of 
Health and Human Services). A more detailed discussion of the NRC’s fitness-for-duty 
rules is found in John W. Heiderscheit, Nuclear Power Meets the War on Drugs: A 
Utilitarian and Neo-Kantian Perspective on the NRC’s Fitness-for-Duty Rules, 23 LOYOLA 
L.A. L. REV. 1153 (1990). 
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This flurry of regulatory activity reflects a heightened federal interest 
in drug testing that could lead to federal regulation of drug testing in 
intercollegiate athletics. If nothing else, the forceful anti-drug sentiment 
behind these measures will create substantial reluctance to minimize 
the need for drug testing on the part of federal courts considering 
constitutional challenges.’” 


V. STATE LAwsS REGULATING EMPLOYMENT DRUG TESTING 


The need for congressional action is apparent when one considers 
the variety of state legislative and judicial approaches to employment 
drug testing. Some states, such as Illinois, have few statutory require- 
ments regarding drug testing.'°* Other states have extensive legislation 
regulating drug testing in public and private employment, though not 
necessarily in intercollegiate athletics.‘°° In Minnesota, for example, 
employees can sue employers and laboratories for violations of the 
Minnesota drug-testing statute. Injured Minnesota employees can also 
collect damages, as well as attorney’s fees, when the employer or 
laboratory acts knowingly or recklessly.1*° A few municipalities, such 
as San Francisco, have similar laws limiting drug testing.'” 





107. Federal courts may be reluctant to take an expansive view of drug testing schemes 
under the federalism doctrine, which requires federal courts to avoid intervening in state 
legal proceedings in many instances. See Serpas v. Schmidt, 827 F.2d 23, 30 (7th Cir. 
1987) (Eschbach, J., dissenting)(arguing that the federal courts should not have permitted 
a constitutional challenge to warrantless searches of racetrack back-stretchers’ dormitories 
and persons, at least until the Illinois state courts were given an opportunity to interpret 
the Illinois statute that authorized such warrantless searches). The rise of federalism has 
prompted Justice Brennan of the Supreme Court to observe that state constitutions may 
be the primary source of individual rights in the future. See William J. Brennan, State 
Constitutions and the Protection of Individual Rights, 90 Harv. L. REv. 489 (1977). 

108. Illinois has one law regulating drug testing of employees, but it only applies to 
public transit workers. See ILL. Rev. STAT. ch. 111 2/3, paras. 347, 702.24 (1989). 

Illinois recently adopted the Illinois Drug Free Workplace Act, P.A. 86-1459, effective 
January 1, 1992, which basically tracks the Federal Drug Free Workplace Act of 1988. 
The Illinois statute does not require or prohibit drug testing, although it does require 
employers to notify employees that drug usage, possession, and distribution are prohibited 
in the employer’s workplace, and to identify what actions the employer will take against 
employees for violations. 

109. A number of states regulate drug testing of private and public employees. These 
states include Connecticut, Florida, Iowa, Kansas, Maine, Maryland, Montana, Nebraska, 
Oregon, Rhode Island, Utah, Vermont and Wyoming. The restrictions vary significantly 
from state to state, and generalizing about these laws is difficult. Many of these laws, as 
well as some proposed laws, are collected in State Labor Law Developments, 6 THE LaB. 
Law. 497, 524-26 (1990). 

110. Minn. Stat. §§ 181.950-181.957 (1966 & Supp. 1991). See also Kise v. Product 
Design and Engineering, 453 N.W.2d 561 (Minn. Ct. App. 1990) (post-accident testing 
policy was rational and legitimate, and therefore did not violate the Minnesota drug- 
testing statute). 

111. SAN FRANCISCO, CAL. ORDINANCE No. 527-85 (1986). 
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Judicial approaches to drug testing also differ greatly among the 
states. The more severe judicial rulings have involved emotional distress 
and invasion-of-privacy claims.’’? In Kelly v. Schlumberger Technology 
Corp.,’* for example, an oil company engineer was discharged after 
testing positive for marijuana use. Although no one disputed the 
engineer’s use of marijuana, the jury awarded the engineer damages of 
$125,000 for emotional distress. The court agreed that the manner in 
which the company conducted its drug-testing program, requiring visual 
observation of employee urination, was unreasonable and hence neg- 
igent under Louisiana law. 

Another extreme example is Luck v. Southern Pacific Transportation 
Co.,1%* in which the California Court of Appeal affirmed an award of 
$485,000 to an employee discharged for refusing to take a drug test. 
The court noted that the employee in question was a computer pro- 
grammer who did not pose any immediate threat of harm to the public 
or fellow employees.’** Since no threat existed, the court held that the 
private employer engaged in a bad-faith violation of the California 
Constitution’s right of privacy by requiring employees to submit to 
drug tests. The court rejected the employer’s argument that the employee 
had consented to drug testing, observing that the evidence showed the 
employee did not understand the nature and extent of her consent. The 
court approved a punitive damages award of $273,000 for emotional 
distress. The court reasoned that the employer acted maliciously and 
in conscious disregard of the employee’s rights by firing her for refusing 
to take the drug test.17® 

Similarly, in Sanders v. Parker Drilling Co.,1’” the Ninth Circuit 
upheld a $360,000 jury verdict in favor of three employees who were 
terminated because management believed they had smoked marijuana 
on an oil rig. The court in Sanders held that Alaska law requires good 
cause to justify termination, and that the employer had failed to dem- 
onstrate good cause for firing the employees. Sanders is unusual in 
that the court held that the employer’s reasonable suspicion of on-the- 
job drug use did not insulate the employer from liability, even though 
the employees in question were engaged in hazardous activities. 

Twigg v. Hercules Corp." illustrates the invasion-of-privacy theory. 
There, a manufacturer of highly explosive and dangerous fuels imple- 





112. See Charles J. Dangelo, Note, The Individual Worker and Drug Testing: Tort 
Actions for Defamation, Emotional Distress and Invasion of Privacy, 28 Dug. L. REv. 
545 (1990). 

113. 849 F.2d 41 (1st Cir. 1988). 

114. 267 Cal. Rptr. 618 (Cal. Ct. App. 1990). 

115. Id. at 630. 

116. Id. at 625. 

117. 911 F.2d 191 (9th Cir. 1990). 

118. 406 S.E.2d 52 (W. Va. 1991). Other illustrations of drug testing invasion of 
privacy claims are found in Neal v. Corning Glass Works, 745 F. Supp. 1294 (S.D. Ohio 
1989) (employer who obtained drug testing information from hospital found liable for 
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mented a policy of mandatory random drug testing for its employees. 
The plaintiff was discharged when he refused to submit to random 
urinalysis. The West Virginia Supreme Court held that random testing 
by a private employer constitutes an invasion of the employee’s right 
to privacy. The court tempered its holding, however, by permitting 
such testing if reasonable good-faith suspicion of drug usage exists, or 
if an employee’s job responsibility involves public safety or the safety 
of others. 

Another drug-testing theory of liability emerges from personnel man-, 
uals and policies. In Johnson v. Carpenter Technology Corp.,'® the 
district court denied an employer’s motion for summary judgment on 
an employee’s claim under a written drug- and alcohol-testing employ- 
ment manual. The court found that a jury should determine whether 
the employer had departed from the testing selection process outlined 
in its manual. The court, however, rejected invasion-of-privacy and 
wrongful-discharge claims predicated on the Connecticut drug-testing 
statute and Connecticut common law.’”° 

Some state constitutions also limit drug testing. In California, for 
example, courts have construed the state constitution to limit drug 
testing, even where a private employer requires such testing. In Semore 
v. Pool,’?* the court held that Kerr-McGee’s dismissal of an employee 
for refusing to submit to a random eye-reaction drug test implicated 
the California Constitution’s right of privacy. The court in Semore 
agreed with the employee’s contention that the California Constitution’s 
privacy protection extends to private businesses, unlike the Fourth 
Amendment to the United States Constitution. The court in Semore 
approved a balancing approach like that used in Skinner, but the record 
did not reveal whether the employee’s duties involved safety issues 
sufficient to justify the testing policy.’2? The Semore court also held 
that the right of privacy reflects a fundamental public policy that one 
cannot waive contractually.12* 

Semore suggests that the ‘‘state action’ requirement in federal con- 
stitutional cases is not necessary under the California Constitution. This 
case will have some impact on the pending appeal of the NCAA drug- 
testing plan before the California Supreme Court in Hill v. NCAA,’ 





invasion of privacy), and Luedtke v. Nabors Alaska Drilling, Inc., 768 P.2d 1123 (Alaska 
1989) (rejecting drug testing invasion of privacy claim when safety was a legitimate 
concern of the employer). 

119. 723 F. Supp. 180 (D. Conn. 1989). 

120. Id. at 186. 

121. 266 Cal. Rptr. 280 (Cal. Ct. App. 1990). See also Wilkinson v. Times Mirror 
Corp., 264 Cal. Rptr. 194 (Cal. Ct. App. 1989) (private employer’s drug testing implicated 
the California Constitution’s right of privacy). 

122. Id. at 282. 

123. Id. at 285. 

124. 801 P.2d 1071 (1990). 
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particularly because the court in Semore cited with approval a student 
law-review article discussing intercollegiate-sports drug testing.'2° The 
California Constitution, unlike a statute, is not easy to amend.16 

Finally, a question of handicap discrimination always lurks behind 
drug-testing schemes. In most states it is unclear whether drug addiction 
is a protected handicap. The uncertainty surrounding this issue was 
demonstrated in Habinka v. Illinois Human Rights Commission.’”’ In 
Habinka, the Illinois Appellate Court held that addiction to illicit drugs 
is not a handicap, at least where the drug dependency affects the 
employee’s ability to perform his or her job. The court left open the 
possibility that drug addiction unrelated to job performance could form 
the basis for a discrimination claim under the Illinois Human Rights 
Act.™ 

As this survey demonstrates, considerable interest in employment 
drug testing exists at the state level, although the outcomes differ 
among the states. These cases and statutes demonstrate, however, that 
drug testing is a public concern which state jurisdictions take seriously. 
This is an ominous trend for universities embarking on student-athlete 
drug-testing ventures. 


VI. JUDICIAL APPROACHES IN STUDENT-ATHLETE DRUG-TESTING CASES 


As demonstrated, in many circumstances federal and state laws pro- 


hibit or limit drug testing, yet the NCAA requires universities to engage 
in drug testing. These conflicting obligations place universities in a 
difficult position. The few cases challenging the NCAA’s drug-testing 
rules were decided before Tarkanian, Skinner, Von Raab or the fore- 
going state law developments;’”° accordingly, older precedents are of 
doubtful value. 





125. The court cited the ‘‘private actor’’ discussion in Allison Rose, Comment, Man- 
datory Drug Testing of College Athletes: Are Athletes Being Denied Their Constitutional 
Rights?, 16 Pepp. L. Rev. 45, 58 n.129 (1988). 

126. A general discussion of the California Constitution’s right of privacy is found in 
Deborah Holmes McBride, Note, The NCAA Drug-Testing Program and the California 
Constitution: Has California Expanded the Right of Privacy? 23 U.S.F. L. Rev. 253 (1989). 

127. 548 N.E.2d 702 (Ill. Ct. App. 1989). 

128. ILL. ANN. STaT. ch. 68, para. 1-101 to 9-104 (Smith-Hurd 1989). Some courts have 
determined that alcoholism and drug addiction are protected under state statutory defi- 
nitions of handicap. See Clowes v. Terminix Int’l., Inc., 538 A.2d 794 (N.J. 1988) 
(alcoholism found to be handicap); Doe v. Roe, Inc., 539 N.Y.S.2d 876 (1989), aff’d, 535 
N.Y.S.2d 364 (N.Y. App. Div. 1990) (drug addiction a protected handicap); Hazlett v. 
Martin Chevrolet, Inc., 496 N.E.2d 478 (Ohio 1986) (drug addiction a protected handicap); 
Connecticut Gen. Life Ins. Co. v. Dep’t of Indus., Labor & Human Relations, 273 N.W.2d 
206 (Wis. 1979) (alcoholism a protected handicap). 

129. See, e.g., Barbay v. NCAA and La. State Univ., No. 86-5697 (E.D. La. 1987) 
(NCAA is not a state actor subject to constitutional limitations; state university was a 
state actor, but student athlete had no fundamental right to play intercollegiate football; 
assuming student athlete had a property right in his reputation that could have been 
damaged by denying him participation in the Sugar Bowl, loss of such reputation did 
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In O’Halloran v. University of Washington,'*° for example, the district 
court found that monitored urine-specimen collection procedures con- 
stituted a search under the Fourth Amendment to the United States 
Constitution, but held that the ‘‘compelling’’ interests in protecting the 
health of student-athletes, insuring fair competition, and deterring drug 
abuse in sports competition outweighed this invasion of a student- 
athlete’s privacy.’ 

It is questionable whether the ‘‘compelling’’ state interests recognized 
in O’Halloran, as important as they may be, rise to the level of the 
‘public safety’’ exception recognized in Skinner, or the ‘‘front-line of 
the drug war’’ exception recognized in Von Raab. More recent federal 
decisions, such as Cheney, Taylor,.and Harmon, have emphasized that 
exceptions to the Fourth Amendment should be resisted. The consti- 
tutional flaw in most random-testing contexts is that innocent parties 
are presumed guilty and subjected to searches without any individu- 
alized evidence on the speculative basis that someone, somewhere, may 
be using drugs.**? If the public safety concerns of city fire fighters’ jobs 
do not overcome the Fourth Amendment absent individualized suspi- 
cion,'** speculation about the damages of drug use by university athletes 
probably will not overcome Fourth-Amendment protection.’ 

The issue is not made any simpler when one considers Schaill v. 
Tippecanoe County School Corp.,*** in which the Seventh Circuit upheld 





not constitute irreparable harm warranting a preliminary injunction); Bally v. Northeastern 
Univ., 532 N.E.2d 49 (Mass. 1989) (private university’s drug-testing program for student- 
athletes did not violate state civil rights statutes). 

130. 679 F. Supp. 997 (W.D. Wash. 1988). 

131. Id. at 1002. 

132. See New Jersey v. T.L.O., 469 U.S. 325, 105 S. Ct. 733 (1985) (upholding search 
of high school student, based on reasonable, individualized suspicion, but reserving for 
another day the propriety of random searches). 

133. See Beattie v. City of St. Petersburg Beach, 733 F. Supp. 1455 (M.D. Fla. 1990); 
Johnson v. City of Plainfield, 731 F. Supp. 689 (D.N.J. 1990). Beattie and Johnson are 
discussed at notes 65-66 and accompanying text. 

134. Some reports claim a very high level of drug use by student-athletes. See Steroid 
Use High, Study Says, Cut. Tris., Dec. 12, 1990, § 3 at 3 (projecting steroid use at 29.3% 
for football teams and 20.6% for men’s track and field, based upon a limited study of 
five NCAA Division I-A schools). Other commentators have observed that the concern 
about drug use by college athletes is overblown and without statistical support. See 
Lawrence M. Rose & Timothy H. Girard, Drug Testing In Professional and College Sports, 
36 U. Kan. L. REv. 787 (1988). Rose and Girard reviewed various studies that purported 
to document drug usage by high school, college and professional athletes between 1981 
and 1986, and noted that these studies claimed to show pervasive drug usage. They then 
observed that, according to a 1983 NCAA study, steroid use involved only 4 percent of 
the surveyed athletes, a percentage ‘‘much lower than estimates of the popular press.”’ 
They also noted that a 1985 Big 10 Conference report concluded that only 2 to 7 percent 
of college athletes used anabolic steroids in doses beyond those recommended for 
therapeutic use. Rose and Girard generally assert that press accounts of drug use in 
sports are unreliable. 

135. 864 F.2d 1309 (7th Cir. 1988). 
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random drug testing of public high school athletes. The Court of 
Appeals held that the nature of the Tippecanoe testing program made 
it more acceptable from a constitutional perspective because drug- 
testing officials had limited ability to pursue individual students vin- 
dictively. Schaill was mistaken in holding that random drug testing is 
more acceptable than drug testing based upon individualized suspicion, 
at least where no pronounced public-safety issue exists, as in Skinner. 

Unfortunately, Schaill was decided before Skinner and Von Raab, as 
the original Seventh Circuit panel recently noted in Dimeo v. Griffin,'** 
and thus the precedential force of Schaill is doubtful. The en banc 
majority in Dimeo further confused the matter by referring in passing 
to one case upholding the constitutionality of intercollegiate-athlete 
drug-testing, but at the same time distinguishing Schaill on the ground 
that the Fourth Amendment applies with diminished force in high 
schools.'*” In any event, as the original Seventh Circuit panel pointed 
out in Dimeo, the loss of high-school extracurricular sports threatened 
in Schaill was not as serious as ‘‘the loss of employment, criminal 
penalties, academic penalties or even suspension or expulsion.’’'** 
Disqualification from university athletics can result in the loss of a 
scholarship for many players. Thus, the situation in Schaill seems to 
be distinguishable. Moreover, the relevance of Schaill is difficult to 
gauge because, as adults, university students are usually viewed as 
enjoying greater rights than high school and elementary school chil- 
dren.1*° 

Before Skinner and Von Raab, one of the few state-law challenges to 
the NCAA drug-testing rules occurred in Bally v. Northeastern Univer- 
sity.’*° In Bally, the Supreme Judicial Court of Massachusetts considered 
whether the Massachusetts Civil Rights Act and the Massachusetts right- 
to-privacy statute applied to a private university’s student-athlete drug- 
testing program. The student claimed that the NCAA’s testing require- 
ments, which Northeastern University had followed, violated the fore- 
going statutes. The Massachusetts court rejected this contention, holding 
that Massachusetts statutes apply only to private-employment relation- 
ships. Given the broad language of the Massachusetts statutes, the 
narrow approach in Bally is questionable. Courts may reach different 
conclusions under the civil-rights and privacy laws of other states. 

In what appears to have been the first student-athlete drug-testing 
ruling after Skinner and Von Raab, a Colorado trial court held that the 
University of Colorado’s drug-testing program violated the Fourth 





136. 924 F.2d 664. 

137. 943 F.2d 679 (7th Cir. 1991) (en banc). 

138. 924 F.2d at 6550. 

139. See New Jersey v. T.L.O., 469 U.S. 325, 105 S.Ct. 733 (1985); Kathryn A. Buckner, 
Note, School Drug Tests: A Fourth Amendment Perspective, 1987 U. ILL. L. REv. 275 
(1987). 
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Amendment. Derdeyn v. University of Colorado**: considered the con- 
stitutionality of ‘‘rapid-eye exam’’ testing followed by urinalysis if the 
rapid-eye test created a ‘‘reasonable suspicion’’ of drug usage. After 
reviewing extensive evidence, the trial court found that only nine 
student-athletes yielded positive urine tests, even though three to four 
thousand eye exams had been administered. Since only three percent 
or fewer of the tested students failed, the trial court observed that the 
rapid-eye exam had ‘‘virtually no ability to measure drug use.’’’” 
Relying on Skinner, the trial court observed that passing urine is one 
of a citizen’s most private activities, and that the University of Color- 
ado’s interest in the drug-testing program did not outweigh that important 
privacy right. The Derdeyn court found that the rapid-eye exam was a 
search that could not be conducted on a random basis without any 
suspicion of wrongdoing,’** and therefore held that the University of 
Colorado violated the Fourth Amendment by conducting the tests. 

The Derdeyn court also held that the drug-testing program violated 
the Colorado Constitution. The court emphasized the Colorado Supreme 
Court’s historical reluctance to dispense with the probable-cause and 
warrant requirements of Article II, Section 7 of the Colorado Constitu- 
tion. On this basis, the court held that it was not appropriate to consider 
whether any ‘‘compelling interests’’ or ‘‘special needs’’ might justify 
an exception to the state constitution. The court therefore concluded 
that both the random urinalysis and rapid-eye components of the 
University of Colorado program violated the state constitution. 

Finally, the Colorado trial court rejected the proposition that the 
student-athletes in Derdeyn waived their rights under the federal and 
state constitutions by signing NCAA consent forms. The court observed 
that ‘‘no consent can be voluntary where the failure to consent results 
in a denial of the governmental benefit.’’’** The court held that the 
evidence at trial not only failed to establish that students had voluntarily 
consented to drug testing, but in fact showed that they had been 
‘“‘coerced’”’ into consenting.’*° 

Another serious challenge to college drug-testing programs is cur- 
rently being litigated in Hill v. NCAA.*** In that case, a student-athlete 
successfully challenged Stanford University’s drug-testing program. The 
student prevailed on an invasion-of-privacy theory under the California 
Constitution. The trial court held that the NCAA’s monitoring of urine 
samples, as well as its disclosure of medical and sexual information, 
violated the right of privacy protected by the state constitution. The 





141. No. 86 CV 2245 (County of Boulder, Colorado, Aug. 22, 1989), appeal pending, 
No. 89 CA 2044 (Colorado Court of Appeals). 

142. No. 86 CV 2245, slip op.*at 4. 

143. Id. at 7. 

144. Id. at 13, citing Bostic v. McClendon, 650 F. Supp. 245 (N.D. Ga. 1986). 

145. Id. 
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trial court concluded that the NCAA had failed to establish that the 
health and safety of student-athletes were compelling interests sufficient 
to justify an invasion of student privacy. The court also concluded that 
the drug-testing program was not sufficiently narrow and that less 
intrusive testing means were available.**’ 

Hill was affirmed on appeal. The Court of Appeal, in an unusually 
detailed opinion, stressed that the case involved the California Consti- 
tution’s right of privacy, rather than a claim arising under the United 
States Constitution.*** Under the California Constitution, the court noted, 
an intrusive search is not reasonable absent a compelling interest 
warranting the intrusion. The court in Hill observed that even the 
United States Supreme Court’s decisions in Skinner and Von Raab 
recognized that in most cases the privacy interest in being free from 
highly intrusive urinalysis will outweigh countervailing interests in 
conducting such searches. 1° 

Of greater importance, however, was the court’s extensive analysis 
of the evidence purportedly justifying drug testing by the NCAA. The 
Hill court, in meticulous detail, demonstrated that little, if any, evi- 
dence supported the notion that drug abuse is widespread in university 
athletics.°° The court also stressed that testing was inaccurate and 
damaged the public perception of intercollegiate athletics.5* The Court 
of Appeal rejected the argument that testing promoted fair competition, 
concluding that the drugs covered by the NCAA’s testing program 
rarely enhanced performance.’ Finally, in view of the paucity of 
evidence justifying the NCAA’s drug-testing program, the court rejected 
the assertion that the NCAA, as a private regulatory body, was entitled 
to special deference in exercising its judgment as to the need for drug 
testing.'*° 

The California Supreme Court has accepted the Hill case for review.*™* 
In view of the trial court’s evidentiary findings against the NCAA, it 
is unlikely that the California Supreme Court will reverse the lower 
courts on some factual basis. Rather, the NCAA must hope that the 
California Supreme Court rejects the proposition that the state consti- 
tutional right of privacy applies to private actors. This seems unlikely 
considering the contrary holdings in Semore and Luck. Alternatively, 
the NCAA might argue that the consent issue was improperly decided 
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by the lower courts. It is interesting that the California Court of Appeal 
in Hill mentioned the consent form signed by students,’ yet offered 
no legal analysis of the significance of consent in this context. 

An even greater challenge to the NCAA’s drug-testing rules lurks in 
recent state legislation. In September 1991, Illinois enacted a law that 
obligates the NCAA to comply with due-process requirements in inves- 
tigating and sanctioning Illinois universities.‘°° Similar laws have been 
enacted by Nebraska, Nevada, and Florida, and the legislatures in 
California, Iowa, Kansas, Minnesota, New York, and South Carolina 
are considering their own due-process bills.1*”? Some of these laws carry 
important economic remedies in the form of damages. While they do 
not directly address drug testing, these laws would probably be impli- 
cated by any disciplinary action for failure to comply with the NCAA’s 
drug-testing rules. 

The passage of state laws similar to those in Illinois, Florida, Nevada 
and Nebraska will exacerbate the patchwork of conflicting legal obli- 
gations for universities, with some NCAA member-institutions and their 
student-athletes enjoying more rights than others. Fourteen states already 
regulate the relationship of athletes and sports agents.'* In addition, 
in some states information relating to aspects of intercollegiate athletics, 
previously thought to be private, is being made public under state 
open-records laws.’ Even educational concerns are receiving meaning- 
ful regulatory attention in some states, as exemplified by the Illinois 


Board of Higher Education’s recent adoption of a policy requiring 
Illinois student-athletes to meet the same admission standards as other 
college freshmen. 





155. 273 Cal. Rptr. at 409. 

156. The Governor of Illinois signed this bill into law on September 12, 1991. 
Presumably this legislation was a response to the recent NCAA investigation of the 
University of Illinois. 

157. See Lobbying Groups Continue Efforts Against the NCAA, NCAA News, July 31, 
1991, at 10-11. In addition, on February 27, 1991, Nebraska enacted a law prohibiting 
athletic governing bodies, such as the NCAA, from imposing rules limiting financial aid 
to student-athletes at Nebraska colleges or universities. See Nebraska Law to Challenge 
NCAA’s Rules, Cut. SuN-Times, March 1, 1991, at 99. 

158. See David B. Cosgrove, Note, A Survey of State Athlete-Agent Legislation: Origins 
and Effects, 16 J.C. & U.L. 433 (1990). 

159. See Kathleen M. Meyers, Note, State Open-Records Acts and the NCAA Bylaw 
Requiring Coaches to Disclose Their ‘‘Athletically-Related’’ Outside Income: Emptying 
the Coaches’ Pockets for Public Inspection?, 16 J.C. & U.L. 497 (1990). 

160. See Roger Flaherty, State Hikes Standards for College Athletes, Cui. SUN-TIMES, 
Sept. 7, 1990, at 7. Iowa State University also entertained an academic ‘‘redshirting”’ 
program for student-athletes who were admitted under less-stringent standards than other 
students, but the proposal was rejected after considerable controversy. See Toni Ginnetti, 
No Higher Standard for Iowa State, Cut. SUN-TIMES, Oct. 13, 1990, at 97. See generally 
Derek Quinn Johnson, Note, Educating Misguided Student Athletes: An Application of 
Contract Theory, 85 Cotum. L. REv. 96 (1985) (background discussion of academic 
problems student-athletes face). 
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This trend toward balkanization may prompt federal legislation 
designed to achieve uniformity. Indeed, the federal process has already 
begun with the introduction of H.R. 3406 by Congressman McMillen. 
This bill, if passed, would exempt the NCAA and its member institu- 
tions from antitrust liability if the NCAA (1) creates a Board of Presi- 
dents, (2) changes its revenue distribution plan, (3) adopts and enforces 
due process in disciplining member institutions, coaches or student- 
athletes, (4) precludes the loss of student-athlete scholarships in all but 
the most limited situations, and (5) reports the status of telecasting 
NCAA athletic events. Congressman McMillen’s bill also would make 
revenue from certain amateur athletic events the subject of ‘‘unrelated 
business income tax,’’ unless the foregoing changes are adopted and 
enforced.'*? His bill also would exclude room and board, tuition ex- 
penses, personal counseling, tutorial services, medical expenses, and 
up to $300 per month from the taxable income of many student- 
athletes.** Finally, the bill would require significant financial disclo- 
sure and reporting by athletic departments. 

In general, Congressman McMillen’s bill gives the NCAA and its 
members five years to effect most of these changes. In the meantime, 
hearings will be conducted to determine whether the issues addressed 
in this bill represent real and pervasive problems, baseless complaints 
about isolated and unrepresentative situations, or something between 
these two extremes. While some intercollegiate-sport issues probably 
have been blown out of proportion by the popular press, a number of 
thoughtful commentators have demonstrated that there is much sub- 
stance to charges that college sports programs are out of control.'® 

The NCAA and its constituents undoubtedly are less than thrilled 
about the prospect of federal intervention on a large scale. Ironically, 
however, the NCAA may be forced to seek such federal legislation, 
however, the NCAA may be forced to seek such federal legislation, 





161. See Ed Sherman, IRS Hits Bowl Sponsorships: Other Sport Events Could Feel 
Chill After Tax Ruling, Cut. Trip., Oct. 30, 1991, § 4, at 1 (reviewing recent Internal 
Revenue Service ruling that the Cotton Bow] will have to pay taxes, at the 34% corporate 
rate, on revenues it receives from its title sponsor, Mobil Corporation); Ed Sherman, 
College Sports Face Tax, Antitrust Peril; IRS, FTC Could Cause Upheaval, Cut. TRIB., 
July 9, 1991, § 4, at 1 (noting recent IRS ruling that Ohio State Univ. had to pay taxes 
on nearly $1,000,000 in revenue it received for advertising on its football and basketball 
score boards; Ohio State Univ. settled the claim for $500,000). 

162. Another bill that addresses the taxation of intercollegiate athletic scholarships, as 
well as the unrelated business tax on colleges and universities, is H.R. 969 (Rep. Henry). 
The tax status of such payments to student athletes has been the subject of much debate. 
See, e.g., Adam Hoofhich, Note, The Taxation of Athletic Scholarships: A Problem of 
Consistency, 1991 U. oF ILL. L.REv. 581 (1991). 

163. See Frances Dealy, Win aT Any Cost: THE SELLOUT OF COLLEGE ATHLETICS (Carol 
Publishing Group 1990); Gary Funk, Major VIOLATION: THE UNBALANCED PRIORITIES IN 
ATHLETICS AND ACADEMICS (Leisure Press 1991); Murray Sperber, COLLEGE Sports INC. 
(Henry Holt & Co. 1990); Rick Telander, THE HUNDRED YARD LiE: THE CORRUPTION OF 
COLLEGE FOOTBALL AND WHAT WE CaN Do To Stop It (Simon & Schuster 1989). 
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unless it plans to eliminate all member institutions in states with activist 
judiciaries and legislatures.‘ Disenfranchisement of legally protected 
member institutions is not a politically, financially, or legally realistic 
option for the NCAA in the long run. 


CONCLUSION 


To reduce drug-testing liability exposure, a few precautions are nec- 
essary. First, the university should adopt a written policy and require 
its student-athletes to acknowledge this policy when they sign their 
NCAA-prescribed statements to be eligible to participate in intercolle- 
giate competition. Second, the drug-testing procedure should be as 
inoffensive as possible. Direct visual observation of urination is unwise, 
but if a monitor is used, he or she should be of the same sex as the 
student-athlete. Third, the university should test its student-athletes 
individually, and only upon reasonable suspicion or probable cause. 
Fourth, student-athletes should have an opportunity to have their sam- 
ples retested by an independent testing facility of their choice. Fifth, 
the university should adopt an appeals procedure that allows student- 
athletes to challenge adverse findings. Finally, the university should 
keep the results of drug tests confidential to avoid defamation and 
invasion-of-privacy charges. 

With regard to the employment model, courts thus far have avoided 
ruling that student-athletes are employees of their respective universi- 


ties.‘*> Some commentators, however, have suggested that athletic scho- 
larships and national letters of intent are contracts from a legal 
perspective.’ If courts recognize contractual relationships for student- 
athletes, recognition of an employment relationship may soon follow. 
Then, a host of federal and state statutes and judicial decisions will 
come into play. Courts will probably continue to resist this approach, 
but perhaps a day of reckoning is not far away. 





164. Not surprisingly, the NCAA has already brought a federal constitutional challenge 
to the Nevada due process law in the Nevada federal court in Reno. See NCAA Sues 
Tarkanian, Nevada Governor, Cui. SUN-TimMEs, Nov. 13, 1991 at 92. 

165. This contention has been rejected in the context of worker’s compensation claims 
by student-athletes. See Mark Alan Atkinson, Comment, Workers’ Compensation and 
College Athletics: Should Universities Be Responsible for Athletes Who Incur Serious 
Injuries?, 10 J.C. & U.L. 197 (1983). One case, however, did allow recovery of the 
worker’s compensation award on an employment theory. See Van Horn v. Industrial 
Accident Comm’n, 33 Cal. Rptr. 169 (Cal. Ct. App. 1963). The recent death of Hank 
Gathers, a Loyola Marymount basketball star, apparently due to cardiomyopathy-related 
causes during a game, has resulted in litigation along these lines, including a reported 
$1,000,000 settlement by one of Gathers’ physicians. Cardiologist Agrees to Pay Gathers’ 
Family $1 Million, Chi. Trib., Dec. 7, 1991, § 3, at 4. See Krimsky v. Loyola Marymount 
Univ., No. C 759027 (Super. Ct., County of Los Angeles, Cal.) The nature of Gathers’ 
physical problem is described in Haney, Scientists Identify Genes That Make Heart 
Thicken, Cut. SuN-TimEs, Sept. 7, 1990, at 41. 

166. See Michael J. Cozzillio, Athletic Scholarship and the College National Letter of 
Intent: A Contract By Any Other Name, 35 Wayne L. REV. 1275 (1989). 
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Courts may deem student-athletes to be employees, or at least persons 
with some type of contractual status, if and when universities assert 
that student-athletes knowingly and voluntarily waive their rights by 
signing drug-testing consent statements as a condition of eligibility. 
From a federal constitutional perspective, coerced consent is treated as 
no consent.’*” Similar anti-coercion sentiments appear in virtually all 
state-court jurisdictions.‘ In any event, even if coercion is absent, one 
cannot consent to an act that violates public policy. Thus, consent may 
prove to be an illusory defense, and may even be the basis for a 
contractual relationship. After all, contracts are simply consensual re- 
lationships created by words or actions, even if one of the parties does 
not appreciate that it has entered into a legally binding contract.’ 

Even if student-athletes are not deemed to be employees, the indi- 
vidual-employment model suggests the likely response of the courts. 
The trend has favored expanding the rights of employees against their 
employers. Similarly, the developments identified in this Article sug- 
gest that the situation is changing in favor of athletes in the university 
context. Cases such as Deydren and Hill show a solicitude for the rights 
of student-athletes that would have been unheard of only a few years 
ago, and the legal activity in this area suggests that continued change 
may be expected. 

Finally, and ominously, criminal liability in connection with inter- 
collegiate athletics may be just over the horizon. As the recent convic- 


tions of sports agents Norby Walters and Lloyd Bloom illustrate,’ 





167. See Rutan v. Republican Party of Ill., 110 S. Ct. 2729 (1990) (invoking unconsti- 
tutional conditions doctrine on behalf of applicants unable to secure government jobs 
due to their First Amendment-protected political affiliation); Lynn A. Baker, Price of 
Rights: Toward a Positive Theory of Unconstitutional Conditions, 75 CORNELL L. REv. 
1185 (1990); Kathleen M. Sullivan, Unconstitutional Conditions, 102 Harv. L. REv. 1415 
(1989). The unconstitutional conditions doctrine in the context of student-athlete drug 
testing has been discussed elsewhere. See John A. Scanlan, Playing The Drug-Testing 
Game: College Athletes, Regulatory Institutions, and the Structures of Constitutional 
Argument, 62 IND. L.J. 863, 930-42 (1987); Alex M. Johnson & James F. Ritter, The 
Legality of Testing Student-Athletes for Drugs and the Unique Issue of Consent, 66 Or. 
L. REv. 895 (1987). 

168. See e.g. Security Pacific Nat’] Bank v. Williams, 262 Cal. Rptr. 260 (Cal. Ct. App. 
1990); Doe v. Roe, 543 So.2d 741 (Fla. 1989); In re Marriage of Dianna Lynn Steel, 552 
N.E.2d 381 (Ill. App. 1990); New Jersey Dep’t of Envtl. Protection v. Mobil Oil Corp., 
587 A.2d 657 (N.J. Super. 1991); In re Ricky AA, 553 N.E.2d 1021 (N.Y. 1990); Rowland 
v. Rowland, No. 1666 (Ohio Ct. App. 1991) (LEXIS, States library, Ohio file); Dabney v. 
Texas, No. 01-89-00445-CR (Tex. Ct. App. 1991) (LEXIS, States library, Tex. file). 

169. For example, in recent years numerous state courts have held that policy manuals 
and memoranda distributed to employees can serve as the basis for an enforceable 
employment contract. See Duldulao v. St. Mary of Nazareth Hosp. Center, 505 N.E.2d 
314 (Ill. 1987). Indeed, some courts have held that athletic scholarships are contracts. 
See Begley v. Mercer Univ., 367 F. Supp. 908 (E.D. Tenn. 1973); Taylor v. Wake Forest 
Univ., 191 S.E.2d 379, cert. denied, 192 S.E.2d 197 (N.C. 1972). 

170. These convictions were recently reversed on appeal. See United States v. Walters, 
913 F.2d 388 (7th Cir. 1990). Discussions of other aspects of this litigation are found in 
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criminal investigations and prosecutions are now a real possibility in 
intercollegiate sports. 

The Supreme Court in Skinner bypassed the problem of criminal 
proceedings arising out of drug tests, noting simply that the Court 
would revisit the area if drug tests become a common practice.'”! Many 
university officials probably do not realize that their drug-testing pro- 
grams are veritable road maps for an enterprising federal or state 
prosecutor who wishes to expose, and to convict, those involved in 
illicit drug use in intercollegiate athletics.7? A simple grand-jury sub- 
poena served upon a drug-testing facility or university athletic depart- 
ment may produce significant, indeed almost undeniable, evidence of 
criminality. Such a subpoena has already been issued in Florida.'”* 
University administrators should not assume that prosecutors will ignore 
such evidence because of intense media scrutiny.’”* 

Drug testing has a legitimate role in intercollegiate sports. The use 
of steroids and other performance-enhancing drugs leads to unfair 
competition, not to mention significant health concerns.’ Given the 





In re Feldberg, 862 F.2d 622 (7th Cir. 1988), and United States v. Walters, 711 F. Supp. 
1435 (N.D. Ill. 1990). 

171. Skinner v. Railway Labor Executives Ass’n, 489 U.S. 602, 109 S. Ct. 1402, 1415, 
n. 5. The Supreme Court in Skinner, and the Ninth Circuit in Bluestein v. Skinner, 908 
F.2d 451 (9th Cir. 1990), both noted that the regulatory schemes at issue in those cases 
did not allow the use of drug-testing information in collateral criminal proceedings. 
Many states have confidentiality laws that may bar prosecutors from obtaining drug-test 
results. See State Labor Law Developments, 6 Las. Law. 497, 525-26 (1990) (collecting 
state confidentiality laws). The use of drug tests in criminal proceedings is examined in 
Kary L. Moss, Legal Issues: Drug Testing of Postpartum Women and Newborns as the 
Basis for Civil and Criminal Proceedings, 23 CLEARINGHOUSE REV. 1406 (1990). 

172. University personnel involved in such activities now face new federal criminal 
sanctions as a result of anti-steroid provisions included in an omnibus crime-control bill 
signed by President Bush on November 29, 1990. See Bush Signs Law to Control Steroids, 
Cut. Sun-Times, Nov. 30, 1990, at 103 (describing highlights of S. 3266, 101st Cong., 2d 
Sess. § 1901 (1990), which added anabolic steroids to the list of drugs covered by the 
Controlled Substances Act, 21 U.S.C. § 802 (1981 & Supp. 1989)). 

173. See Lederman, University of Florida and Athletes Ask Judge to Quash U.S. 
Attorney’s Subpoena Seeking Drug-Testing Results, CHRON. HIGHER Epuc., Sept. 1, 1988, 
at 29. The case in question is In re Subpoena to Testify Before Grand Jury Directed to 
Custodian of Records, Univ. of Fla. Athletic Dep’t, No. 1-8406-26 (N.D. Fla. 1988), on 
appeal, No. 88-3888 (11th Cir. April 3, 1989). The proceedings were ordered closed to 
the public. See In Re Subpoena to Testify Before Grand Jury Directed to Custodian of 
Records, Univ. of Fla. Athletic Dep’t., 864 F.2d 1559 (11th Cir. 1989). 

174. For example, in Doe v. Renfrow, 631 F.2d 91 (7th Cir. 1980), school authorities 
hired local police to conduct searches of school children using drug-sniffing dogs, under 
an agreement that the students would not be prosecuted if drugs were found. This 
draconian governmental approach attracted considerable media attention. It is doubtful 
local federal and state prosecutors in that case would have felt bound by this ‘‘agreement,’’ 
to which they were not parties, if the hue and cry from the local public demanded 
prosecution of students found with large quantities of drugs in their lockers. 

175. The dangers associated with steroid use by athletes is well known. A detailed 
description of health risks resulting from steroiid use is set forth in Jim Thurston, 
Chemical Warfare: Battling Steroids in Athletics, 1 MARQ. Sports L.J. 93 (1990). 
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pressure to perform at the university level, the NCAA and its members 
should have some means to deter or eliminate the use of performance- 
enhancing drugs. It would be unfair to hold universities liable for 
athletic injuries while simultaneously depriving them of an effective 
means to detect the drug use that might cause those injuries.’ 

Under the circumstances, it is reasonable for universities to give 
advance warning to all student-athletes that the institutions may test 
them for performance-enhancing drugs, and then to make good on this 
warning through the most objective, most accurate, and least intrusive 
testing methods. Random urine-testing fits this description, at least 
with respect to objectivity, and, to a lesser extent, with respect to 
accuracy. Its inherent intrusiveness, however, militates in favor of an 
alternative, if one can be found. Perhaps eye reaction or hair testing 
can be improved to become acceptable replacements for urine testing. 
Given the assumption that the overwhelming majority of intercollegiate 
athletes do not engage in significant drug usage. universities should 
replace random selection with some type of individualized, reasonable- 
suspicion standard as a condition to requiring a drug test. Dragnet 
searches of innocent student-athletes, in the hope of ferreting out the 
occasional transgressor, will not be well received by the courts. 

Individualized standards will not always be practical or accurate in 
identifying potential drug users. Even physicians cannot diagnose drug 
use simply by observing an athlete’s physical condition or activities. 
Reports of an athlete using drugs, an unusual enhancement of strength 
over the course of the off-season, or erratic behavior, however, should 
be sufficient indicators to warrant a drug test. 

With athletics revenues soaring’”” and public interest growing, drug 
testing in intercollegiate athletics will continue to receive close scrutiny 
by lawyers, legislators, and judges, despite recent NCAA reforms.’ 
This trend will continue unabated until Congress decides what level of 
regulation is appropriate. In the meantime, universities must cope with 
ever-increasing and often-conflicting governmental regulation beyond 
their control. A chill wind blows, and it favors more governmental 
regulation of intercollegiate sports, not less. Perhaps the drug-testing 
dilemma, along with the other developments noted, are merely harbin- 
gers of more pervasive federal and state regulatory schemes. 





176. See Elliott S. Kaplan, Judith Bevis Langevin & Richard A. Ross, Drugs and 
Alcohol Testing in the Workplace: The Employers’ Perspective, 14 WM. MITCHELL L. REv. 
365 (1988). 

177. Ironically, even though revenues have risen spectacularly, most college and 
university sports programs are losing money because of exorbitant costs. See Ed Sherman, 
Cost Crunch Crushing Colleges, Cut. Tris., Mar. 3, 1991, § 3, at 1. 

178. See Ed Sherman, Presidents Sweep in NCAA Reform Measures, CuI. TRIB., Jan. 
9, 1991, § 4, at 1. Not everyone agrees that these measures amount to meaningful reform. 
See Steve Berkowitz, Reforms Just a Start for NCAA, Cui. SuNn-TimEs, Jan. 14, 1991, at 
92; Ed Sherman, NCAA: Much Done, More to Do, Cut. Tris., Jan. 13, 1991, § 3, at 1; 
Toni Ginnetti, NCAA Reform to Fall Far Short, Cut. SuN-TiMEs, Jan. 8, 1991, at 81. 
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INTRODUCTION 


This Article, the fifth’ in a series of Annual Reviews of the work of 
the courts relating to higher education, covers cases decided during 





1. See Dutile, Higher Education and the Courts: 1989 in Review, 17 J.C. & U.L. 149 
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1990. The criteria governing the selection of a case for treatment in the 
Review and the length of that treatment include the relationship of the 
case’s subject matter to the primary mission of institutions of higher 
education; the authority of the court deciding the case; and the legal 
basis of the decision. Accordingly, among the strongest candidates for 
inclusion would be a United States Supreme Court opinion addressing 
the validity, under the United States Constitution, of a governmental 
restriction on the curriculum of a college. Nonetheless, cases emanating 
from an inferior court, addressing a statutory question, dealing with 
non-curricular matters, or involving a lower level of education might, 
of course, be relevant, even crucial, to the law of higher education. 

To be sure, some cases are included not merely on the basis of their 
likely impact on the academy, but because of their engaging facts or 
their topicality. Predictably, the cases covered in this piece reflect the 
great dynamism and ferment of the law of higher education, a dynamism 
and ferment that show no signs of abating. 

The Article is organized with a view to providing the easiest access 
to the reader. Of course, many of the cases could appear under several 
headings—a suit by a student against a university alleging sex discrim- 
ination in athletics, for example, defies perfect classification. Nonethe- 
less, cases were placed in their most natural habitat. Often a case 
appears under more than one heading, reflecting the various points 
made in the case or the various emphases to which it is subject. In 
such situations, the case receives its most extended treatment in that 
section of the Article most descriptive of the case’s subject matter. 
Cross-references in the footnotes direct the reader to treatment of the 
case in other sections of the Article. 


I. INSTITUTIONAL POWERS 


Three 1990 cases bore directly on powers of institutions of higher 
education: the power to exist; the power to operate, subject only to 
uniform regulations; and the power to expand. State ex rel. Spire v. 
Beermann? involved Nebraska legislation providing for the termination 
of Nebraska’s state colleges and the transfer of their assets and liabilities 
to the University of Nebraska system. Nebraska’s Attorney General 
sought from the Supreme Court of Nebraska a declaration that the law 
violated the state constitution.’ 





(1990); Dutile, Higher Education and the Courts: 1988 in Review, 16 J.C. & U.L. 201 
(1989); Dutile, The Law of Higher Education and the Courts: 1987, 15 J.C. & U.L. 87 
(1988); Dutile, The Law of Higher Education and the Courts: 1986, 14 J.C. & U.L. 303 
(1987). 

2. 455 N.W.2d 749 (Neb. 1990). 

3. Id. at 750. Nes. Const. art. VIII, § 13 provides that ‘‘the general government of 
the state colleges as now existing, and such other state colleges as may be established 
by law, shall be vested, under the direction of the Legislature, in a board of seven 
members to be styled as designated by the Legislature .... The duties and powers of 
the board shall be prescribed by law... .”’ 
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Four of the seven justices stated that the law was unconstitutional 
since the Nebraska Constitution provided that the ‘‘government of the 
state colleges as now existing’’ was vested in the Board of Trustees 
and could not be delegated by the legislature to anyone else.* Three of 
the justices, however, would have upheld the law; the Nebraska Con- 
stitution did not require the state colleges’ existence, but only that they 
be governed by the Board of Trustees as long as the colleges existed. 
The relevant constitutional provision thus represented no bar to their 
termination.’ Although a majority of the court found the law unconsti- 
tutional, the law was upheld on the basis of another provision in 
Nebraska’s Constitution requiring the concurrence of five justices in 
order for state legislation to be struck down as unconstitutional.® 

In the second case, New York amended its Education Law to include 
detailed regulation of non-degree-granting proprietary schools.” The 
New York State Association of Career Schools (NYSACS) challenged 
the amendments as violative of the Equal-Protection clause since the 
amendments applied only to non-degree-granting proprietary schools, 
and not to similar vocational programs at other colleges and universities 
in New York.® The District Court rejected NYSACS’s Equal-Protection 
claim, finding that ‘‘the legislature’s classification will not be disturbed 
if any state of facts reasonably can be conceived to sustain the classi- 
fication, or even if the classification is fairly debatable.’’® Rational 
reasons for the classification included a history of student abuses, high 
closure rates, high loan-default rates, and program deficiencies.’ 

In the third ‘‘power’’ case, Loyola University of Chicago sought to 
expand its Lake Shore campus by constructing a lakefill of approxi- 
mately twenty acres in the waters of Lake Michigan. Plans for the 
property included athletic facilities, as well as a park-like area contain- 
ing lawns, bike paths, and walking paths. The public would have 
unrestricted access to approximately two acres along the coast of Lake 
Michigan. The Illinois legislature approved the plan, acknowledging 
that the state held title to submerged land in trust for the people of 
Illinois, but concluding that the public would benefit in various ways 
from the project. After concluding that Loyola’s project would have no 





4. 455 N.W.2d at 757 (quoting Nes. Const. art VII, § 13). 

5. Id. at 758 (‘‘While the institution ... is unquestionably a state college within 
Neb. Const. art VII, § 13, the conclusion that a state college must exist until abolition 
by future constitutional amendment is a quantum leap from mere mention about gover- 
nance of state colleges in article VII, § 13, of this state’s Constitution’’). 

6. Id. at 762 (citing Nes. Const. art. V, § 2). 

7. N.Y. Epuc. Law §§ 5001 et seq. (McKinney 1990). 

8. New York Ass’n of Career Schools v. State Educ. Dep’t, 749 F. Supp. 1264 
(S.D.N.Y. 1990). For a related reference, see id., 762 F. Supp. 1124 (S.D.N.Y. 1991). 

9. 749 F. Supp. at 1273 (citing Minnesota v. Clover Leaf Creamery Co., 449 U.S. 
456, 464, 101 S. Ct. 715, 724 (1980)). 

10. Id. at 1274. The court also rejected NYSACS’s claim that the regulations infringed 
upon its right to free speech. Schools have potential for being a marketplace of ideas, 
but regulating schools does not per se regulate speech. Id. at 1272. 
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adverse impact on the environment, the United States Army Corps of 
Engineers (Corps) issued a construction permit.’? The Lake Michigan 
Federation (Federation) sought an injunction prohibiting construction 
of the lakefill. It challenged both the legislature’s decision to convey 
the land and the Corps’ decision to issue Loyola a permit. 

The court concluded that transferring the property to Loyola violated 
the public-trust doctrine. First, the primary purpose of transferring the 
property was to benefit a private entity. Loyola argued that it was 
enhancing the public’s use and enjoyment of a beach and protecting 
against erosion, but the court rejected these reasons as incidental to 
the primary motive: ‘‘While such improvements may have made the 
project more palatable to Illinois legislators, the inescapable truth is 
that the lakebed property will be sacrificed to satisfy Loyola’s private 
needs.’’!? 

Second, the conveyance amounted to an attempt to relinquish state 
power over the property conveyed. Loyola argued that the law trans- 
ferring the property contained significant restrictions amounting to 
retention of state control: Loyola could not construct buildings or 
parking areas on the property, and the state retained a right of re-entry 
if Loyola transferred the property. The court rejected Loyola’s argument 
on two grounds: the restrictions could be merely illusory since the state 
could lift them by subsequent legislation or decline to exercise its right 
of re-entry.’* Further, even if genuine, the restrictions did not amount 
to retention of public control over the property. ‘‘Although Loyola 
would lack ... complete discretion over the use of its property, it is 
undeniable that its rights would be superior to those of the public.’’* 

Loyola also argued that the public-trust doctrine should not apply. 
It contended that the shoreline that it already owned allowed no public 
access and had been damaged by erosion. The proposed construction 
would remedy both. The court rejected Loyola’s contention, holding 
that the public would have to sacrifice a large piece of lakebed property 
in order to obtain a coastline to which it has unlimited access. The 
public would actually gain nothing since it would have to exchange 
submerged property to which it already had unlimited access, for a 
smaller piece of dry property. ‘‘Loyola’s argument that the public will 
gain from the construction of the lakefill is merely a value dependent 
assessment of the best use of the property. This judgment is not only 
highly subjective, but also irrelevant to an analysis of the propriety of 
a grant of public land.’’* Accordingly, the court granted the injunction. 





11. Lake Michigan Federation v. United States Army Corps of Engineers, 742 F. 
Supp. 441, 443 (N.D. Ill. 1990). For a related reference, see id., 1990 WL 141463 (N.D. 
Ill. 1990). 

12. 742 F. Supp. at 445. 

13. Id. 

14. Id. at 445-46. 

15. Id. at 446. 
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II. THE First AMENDMENT 


A. Free Speech on Campus*® 


Free-speech cases in 1990 involved expression ranging from a pro- 
fessor’s pronouncements on racial superiority to advertisements for 
nude dancing. In Levin v. Harleston,’”? Michael Levin, a tenured pro- 
fessor of philosophy at City College of New York, expressed controver- 
sial and offensive ideas in and out of class, including the idea that 
blacks are intellectually inferior to whites. The College’s president 
named a faculty committee to consider possible responses to Levin’s 
statements, which had led to campus unrest.’* The College also estab- 
lished ‘‘shadow sections’’ of Levin’s required introductory philosophy 
course so that students would not have to listen to Levin’s opinions.’ 

Levin sued the president and other College officials, alleging violation 
of his First-Amendment rights.?° The College officials moved to dismiss 
for lack of subject-matter jurisdiction, on the ground that Levin’s fears 
about what the faculty committee or the College’s president might do 
in the future did not create a presently justiciable controversy. Because 
the committee was purely advisory and had no power to institute 
tenure-revocation proceedings, the officials asserted, the committee 
presented no threat to Levin.”' 

The court denied the College officials’ motion.?? In attempting to 


determine ‘‘when speech may go beyond the protection of academic 
freedom or become conduct unbecoming a member of the faculty,’’ the 
court noted, the faculty committee was specifically focusing on Levin’s 
writings and statements.?* One College official conceded that the com- 
mittee’s findings could lead to tenure-revocation proceedings against 
Levin, and the president himself, who had sole authority to initiate 





16. For a case dealing with free speech in the context of the religion clauses, see 
Bishop v. Aronov, 732 F. Supp. 1562 (N.D. Ala. 1990), reversed, 926 F.2d 1066 (11th 
Cir. 1991), discussed infra notes 101-08 and accompanying text. For a discussion of the 
free-speech rights of non-union members with regard to mandatory service fees, see notes 
644-51 infra and accompanying text. 

17. 752 F. Supp. 620 (S.D.N.Y. 1990). For a related reference, see id., 1991 WL 
173228 (S.D.N.Y.). 

18. 725 F. Supp. at 621. The committee was also asked to review information 
concerning Professor Leonard Jeffries, Chair of the Black Studies Department at City 
College, who also held controversial and well-publicized views on racial issues. Id. & n. 
2. 

19. Id. Levin asserted that his reputation had been damaged by the stigmatizing effect 
of the shadow sections. Id. The College’s dean stated that, in his experience, shadow 
sections had never before been offered to students enrolled in courses taught by professors 
with controversial views. Id. at 622-23. 

20. Levin also alleged breach of contract. See Id. at 621. 

21. Id. 

22. Id. at 624. 

23. Id. at 621-22. 
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such proceedings, emphatically affirmed that he was ‘“‘certainly not 
going to ignore’ the committee’s report. Despite its asserted advisory 
nature, therefore, ‘‘the Committee’s mission ha[d] an unmistakable 
punitive aspect directed specifically at Levin,’’ and the court found it 
reasonable to infer that the president would initiate tenure-revocation 
proceedings if the committee found that Levin’s statements constituted 
‘conduct unbecoming’’ a professor.2* The court concluded that the 
threat to Levin from the committee, with its ‘‘broad charge and close 
connection to the [College’s] President,’’ was sufficiently direct and 
specific to create a justiciable controversy in Levin’s claim that the 
College’s actions were ‘‘chilling’’ his first-amendment rights.?° [In 1991, 
the district court concluded that Professor Levin convincingly estab- 
lished his case, that college officials retaliated against him because of 
his expressed ideas, that his federal constitutional and statutory rights 
were thus violated, and that injunctive relief should therefore ensue.*] 

In Wirsing v. Board of Regents of University of Colorado,?’ Dr. 
Wirsing, a tenured professor of education, sought to enjoin the Uni- 
versity from administering standardized teacher-evaluation forms in her 
classes. She also sought to require the University to award her merit 
salary increases despite her refusal to administer the evaluation. Dr. 
Wirsing claimed that the evaluation policy interfered with her right 
under the First and Fourteenth Amendments. The policy, she argued, 
interfered with her classroom method, compelling her speech and 
violating her academic freedom.”* 

On cross motions for summary judgment, the district court found in 
favor of the University. The court held that the use of standardized 
forms for evaluation of teachers by students did not violate the profes- 
sor’s right to academic freedom on the ground that the forms were 
contrary to her theory of education.”° 

The court noted that Dr. Wirsing was denied her salary increases not 
because of her teaching methods, but because she refused to comply 
with the University’s teacher-evaluation requirements.*° ‘‘‘Academic 
freedom is not a license for activity at variance with job related pro- 
cedures and requirements. . . .’’’*! Although Dr. Wirsing may have had 
a right to disagree with the University’s policies, the court found she 
had no right to demonstrate her disagreement by failing to perform the 





24. Id. at 622. 

25. Id. at 624. 

26. Id., 191 WL 173228 (S.D.N.Y.). 

27. 739 F. Supp. 551 (D. Colo. 1990). 

28. Id. at 553. 

29. Id. Dr. Wirsing’s theory of education is that teaching and learning cannot be 
evaluated by any standardized approach. Id. at 552. 

30. Id. at 553. 

31. Id. (quoting Stastny v. Bd. of Trustees, 647 P.2d 496, 504 (Wash. App. 1982), 
cert. denied, 460 U.S. 1071, 103 S. Ct. 1528 (1983)). 
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duty imposed upon her as a condition of employment.*? The court 
believed that the evaluation form represented a University policy and 
procedure unrelated to course content and interfered in no way with 
Dr. Wirsing’s academic freedom.** 

Moreover, the court stated that teacher evaluation is part of the 
University’s own right to academic freedom.** Accordingly, the Uni- 
versity could require Dr. Wirsing to use its evaluation forms and could 
withhold merit pay increases for her refusal to do so.** [The Tenth 
Circuit affirmed this decision in 1991; it considered Dr. Wirsing’s 
contentions, but was not persuaded that the district court erred.**] 

In Colburn v. Trustees of Indiana University,*” two former professors, 
Colburn and Khoury, claimed that Indiana University violated their 
free-speech rights by denying them reappointment, promotion, and 
tenure in retaliation for their criticisms and requests for external review 
of their department’s internal peer-review committee. The court, while 
noting the difficulty of determining whether public employees’ speech 
deals with matters of public or private concern, found that ‘‘the point 
of the [professors’] complaints was to protect [their] own personal 
interests.’’** Those complaints, therefore—unlike classroom expression 
of opinions on controversial world topics, or complaints that faculty 
members traded grades for sex—did not address matters of public 
concern and so received no special First-Amendment protection.*® 

Questions of curriculum control came before a California appellate 
court in Dibona v. Matthews.*° Alan DiBona taught drama on a part- 





32. 732 F. Supp. at 553. The court found that the University did not regulate her 
course content or interfere with her right to acadeiiiic freedom by requiring her to use 
the standardized evaluation form. Because she was not required to distribute the forms 
herself and she was required to leave the room while students completed them, Dr. 
Wirsing was not communicating an idea to her students by allowing them to complete 
the evaluation forms. Id. at 554. 

33.. td: 

34. Id. (citing Sweezy v. New Hampshire, 354 U.S. 234, 263, 77 S. Ct. 1203, 1218 
(1957)). The court had noted earlier in its opinion that ‘‘the ‘four essential freedoms’ of 
the university are to determine for itself on academic grounds: 1) who may teach; 2) 
what may be taught; 3) how it shall be taught; and 4) who may be admitted to study.”’ 
739 F. Supp. at 553 (also citing Sweezy, 354 U.S. at 263, 77 S. Ct. at 1218). 

35. 739 F. Supp. at 554. 

36. 1991 U.S. App. LEXIS 23704. 

37. 739 F. Supp. 1268 (S.D. Ind. 1990). For the immunity aspects of this case, see 
note 260 infra and accompanying text. 

38. For more on alleged retaliation for free-speech exercise, see Barnhill v. Bd. of 
Regents of the Univ. of Wisconsin System, 462 N.W.2d 249 (Wis. Ct. App. 1990), review 
granted, 465 N.W.2d 655 (1991). A university fired an employee for disclosing confiden- 
tial research-survey questions designed to reveal shoppers’ attitudes toward group activ- 
ities in shopping malls. The Court of Appeals of Wisconsin held that the employee’s 
interest in disclosing the survey questions outweighed the University’s interest in con- 
fidentiality. 

39. Id. at 1281-84 (following Connick v. Myers, 461 U.S. 138, 103 S. Ct. 1684 (1983); 
distinguishing Duke v. State Univ. of N.Y., 900 F.2d 587 (2d Cir. 1990); Coats v. Pierre, 
890 F.2d 728 (5th Cir. 1989)). 

40. 269 Cal. Rptr. 882 (1990). 
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time basis at the Educational Cultural Complex (ECC), a branch of the 
San Diego Community College District. DiBona was assigned to teach 
Drama 250, in which students were required to produce and perform 
a play. DiBona selected ‘‘Split Second,’’ a controversial play involving 
racial conflict.** On the day the course was scheduled to begin, ECC 
President Robert Matthews received a call informing him that com- 
munity church leaders were upset about the proposed production. After 
skimming the first two scenes of the play, Matthews concluded that 
the plot ‘‘‘was weak, and that the language was inappropriate in an 
educational setting,’’’ and informed DiBona that the ‘‘‘play would not 
be produced publicly at [ECC].’’’42 

Matthews consulted with James Hardison, ECC’s Dean of Arts and 
Sciences; Hardison agreed that the play was inappropriate, and canceled 
the course. Hardison met later with DiBona and explained that the 
cancellation sprang from the sensitivity of the community to the subject 
matter of the play.** Hardison suggested that the class perform another 
play, but DiBona declined, stating that he had prepared extensively for 
‘Split Second.’’ He asked instead if the class could perform the play 
privately so that the students could receive credit for the class. After 
consulting with Matthews, Hardison stated that there would be no class 
with ‘‘Split Second’’ as the subject matter.** DiBona and Scott Gun- 
dlach, one of DiBona’s students, brought suit, alleging that Matthews 
and Hardison violated their constitutional rights by canceling the class. 


The trial court granted the defendants’ motion for summary judgment.*> 
The California Court of Appeal addressed, among other matters,** the 
constitutionality of the defendants’ actions. Despite the defendants’ 





41. DiBona v. Matthews, 269 Cal. Rptr. 882, 884, cert. denied, 111 S. Ct. 557 (1990). 
‘Split Second’’ involved a black New York police officer who shoots a white arrestee 
after the arrestee showers him with a flurry of racial epithets. 

42. 269 Cal. Rptr. at 884. 

43. Id. at 885 and n.3. At approximately the same time as the ECC controversy, 
Sagon Penn, a black man living in San Diego, was charged with murder and attempted 
murder in the shootings of two police officers and a civilian ride-along. Penn admitted 
that he shot the victims after being stopped for a traffic violation, but claimed that the 
officer used the traffic stop as a pretext to abuse him verbally and physically because of 
his race. Id. 

44. Id. at 885. After the students learned of the administration’s decision, they decided 
to perform the play off-campus. None of the students received credit, and DiBona received 
no compensation for instructing them. 

45. Id. at 886-87. 

46. See id. at 887-88. At the time of the suit, DiBona was teaching at a different 
branch of the District, and Gundlach was enrolled at the District’s Mesa College campus. 
The trial court granted the defendants’ motion for summary judgment, holding, among 
other things, that the case was moot and that DiBona and Gundlach lacked standing. Id. 
at 886. The appellate court held that DiBona had standing since he suffered actual injury 
by allegedly being denied the monetary benefit of his contract and the ability to choose 
the course of instruction for the class. Gundlach had standing despite not being officially 
enrolled in the class since he would have been enrolled except for the allegedly 
unconstitutional acts of the defendants. Id. at 887. 

The defendants further argued that the case was moot since the summer session had 
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argument that the course was canceled due to low enrollment, the court 
concluded that the real reason for canceling the class was the content 
of the play.*’ 

Mere consideration of the content, however, did not automatically 
violate the First Amendment. According to the court, educational in- 
stitutions have rights to control curriculum, while students and teachers 
have First-Amendment rights to free speech, which are not ‘‘‘shed .. . 
at the schoolhouse gate.’’’** Therefore, the two interests had to be 
balanced. 

First, the court addressed ECC’s asserted fears of a backlash from the 
religious community and of a potential political upheaval. The court 
concluded that ECC administrators exhibited an ‘‘‘undifferentiated fear’’’ 
of possible disturbances resulting from showing the play, a fear insuf- 
ficient to justify limiting DiBona’s and his students’ rights of free 
expression.*° 

Second, the court acknowledged that educational institutions have 
considerable discretion to determine the content of curriculum, and 
that the appropriateness of language has traditionally been viewed as 
a factor in curriculum decisions. Nonetheless, the court listed several 
reasons for rejecting ECC’s assertion of inappropriate language as the 
basis for canceling the course. Although colleges and universities have 
a limited power to regulate speech, their power is not as great as that 
of elementary and secondary schools.*! Unlike in some courses or 


required meetings, no one likely to be offended by the play would have 
been forced to participate in or see the play.5? The mere production of 
the play would not have been tantamount to ECC’s endorsement of the 
values and ideals embodied in the play.** The court concluded that 





ended, and neither DiBona nor Gundlach continued to be associated with ECC. The court 
found, however, that due to the brevity of summer sessions, the issue was ‘‘capable of 
repetition, yet evading review.’’ Id. at 888 (citing Southern Pacific Terminal Co. v. ICC, 
219 U.S. 498, 515, 31 S.Ct. 279, 283 (1911)). 

47. Id. at 889. Students customarily waited to énroll in drama courses until after 
auditions. Following the ‘‘Split Second’’ auditions, fourteen students were prepared to 
enroll and had signed ‘‘add’’ cards which they intended to submit on the first day of 
classes. When the students learned that the play might be canceled, they waited to 
submit their ‘‘add’’ cards until after resolution of the problem. Id. 

48. Id. 

49. Id. at 890 (quoting Tinker v. Des Moines School Dist., 393 U.S. 503, 508-09, 89 
S.Ct. 733, 737-38 (1969)). The court held that fear of the religious community was an 
insufficient basis for canceling the class and that fear of political upheaval was not only 
insufficient, but counter-productive. ‘‘A central premise of the constitutional guarantee 
of free speech is that difficult and sensitive political issues generally benefit from 
constructive dialogue of the sort which might have been generated by ‘Split Second.’’’ 
Id. at 891. 

50. Id. at 891-92 (citing Hazelwood School Dist. v. Kuhlmeier, 484 U.S. 260, 273, 
108 S.Ct. 562, 571 (1988); and Epperson v. Arkansas, 393 U.S. 97, 104, 89 S.Ct. 266, 
270 (1968)). 

51. 269 Cal. Rptr. at 892. 

52. Id. at 893. 

53. Id. 
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these factors, taken together, defeated ECC’s assertion that it canceled 
the play because its language was inappropriate in an educational 
setting. Accordingly, the California Court of Appeal reversed the trial 
court’s summary-judgment ruling.™ 

In Lueth v. St. Clair County Community College,**> Elizabeth Lueth, 
the former editor of a student-run newspaper at St. Clair Community 
College, contended that the College’s dean and its Board of Control 
violated her First-Amendment free-speech rights, and caused her mental 
distress, by prohibiting publication of a Canadian nude-dancing club’s 
advertisement. The advertisement particularly noted that Canadian law 
allowed drinking at age nineteen, not age twenty-one as in Michigan, 
and that totally nude dancing—illegal in Michigan—was legal in Can- 
ada.*® 

The court noted that speech proposing a commercial transaction, 
unless ‘‘inextricably intertwined with otherwise fully protected speech,’’ 
is treated like commercial speech, not protected as fully by the First 
Amendment as noncommercial speech. Lueth argued that the adver- 
tisement’s inclusion of information concerning Canadian law trans- 
formed it into more than simple commercial speech, entitling it to 
greater protection. The court, however, determined that the Canadian 
legal information—even if fully protected by the First Amendment— 
was ‘‘not absolutely necessary’’ to promote the club’s business and 
therefore was not ‘‘inextricably intertwined’’ with the advertisement’s 
commercial message.°*” 

Nevertheless, the court held that even the commercial-speech stan- 
dard did not save the College’s prohibition of the club’s advertisement. 
The court found the newspaper to be a ‘‘true public forum’’ on the 
basis of its own rules and regulations, which put control of all policy 
in the student editor-in-chief.5* The court then determined that, al- 
though the College had a substantial interest in regulating the news- 
paper’s advertising, the College’s regulation of that advertising was not 
narrowly tailored to serve that interest.*° The College had no formal 
regulations concerning the newspaper’s content; rather, the newspaper 
was ‘‘subjected to the virtually unbridled regulatory authority of the 
dean and the Board of Control.’’ The court therefore granted Lueth’s 
motion for summary judgment on her First-Amendment claim.” 





54. Id. at 894. 

55. 732 F. Supp. 1410 (E.D. Mich. 1990). 

56. Id. at 1411-12. The court dismissed as moot Lueth’s claim for injunctive relief 
because she was no longer associated with the newspaper, but found that she had 
standing to pursue her claim for money damages. Id. at 1412-13. 

57. Id. at 1412-13 (citing Bd. of Trustees of the State Univ. of New York v. Fox, 109 
S. Ct. 3028, 3031 (1989)). 

58. Id. at 1414-15 (distinguishing Hazelwood School Dist. v. Kuhlmeier, 484 U.S. 
260, 108 S. Ct. 562 (1988)). 

59. Id. at 1415-16 (citing Central Hudson Gas & Elec. Corp. v. Public Serv. Comm’n, 
447 U.S. 557, 100 S. Ct. 2343 (1980)). 

60. Id. at 1416. 
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B. Religion on Campus 


1. Establishment Clause 


Weisman v. Lee,® though a lower-education case, carries significant 
potential impact for colleges and universities, especially since it is 
bound for the Supreme Court. Weisman involved promotion and grad- 
uation ceremonies in Providence, Rhode Island’s public middle and 
high schools. Those ceremonies customarily included invocations and 
benedictions in the form of prayers delivered by clergy. School offi- 
cials cautioned members of the clergy to be sensitive to all faiths, but 
did not prohibit appeals to a deity.“ Daniel Weisman brought suit 
against officials of the Providence school system, seeking a permanent 
injunction against such invocations and benedictions. 

In determining whether such prayers were constitutional under the 
Establishment Clause, the court applied the three-prong test of Lemon 
v. Kurtzman.® Lemon required that governmental action (1) have a 
secular purpose, (2) neither advance nor inhibit religion, and (3) not 
foster excessive entanglement with religion. 

The court rested its decision on the second prong of the Lemon test. 
A state could advance or inhibit religion by one of two methods. One 
was by actions that create ‘‘an identification of the state with a religion, 
or with religion in general.’’*” The prayers in question did so. The 
court noted the uniqueness of graduation day, and held that ‘‘the union 
of prayer, school, and important occasion . . . creates an identification 
of religion with the school function.’’® 

A state could also advance or inhibit religion by expressing a pref- 
erence for ‘‘one religion over another, or ... religion in general.’’® 
The Providence schools did so in this case by allowing references to 
deity. According to the court, the prayers ‘‘convey[ed] a tacit preference 
for some religions, or for religion in general over no religion at all. 
Schoolchildren. . . may feel as though the school and government 
prefer beliefs other than their own.’’”° 





61. For other cases dealing with religious matters, see Al-Zubaidi v. Ijaz, 917 F.2d 
1347 (4th Cir. 1990), discussed infra notes 571-78 and accompanying text; Equal Em- 
ployment Opportunity Comm’n v. Univ. of Detroit, 904 F.2d 331 (6th Cir. 1996), discussed 
infra at 644-52; and Little v. St. Mary Magdalene Parish, 739 F. Supp. 1003 (W.D. Pa. 
1990), discussed infra notes 579-82 and accompanying text. 

62. 728 F. Supp. 68 (D.R.I. 1990). 

63. Id. at 69. 

64. Id. 

65. 403 U.S. 602, 91 S.Ct. 2105 (1971). 

66. Id. at 612-13, 91 S.Ct. at 2111. 

67. 728 F. Supp. at 71. 

68. Id. at 72. 

69. Id. 

70. Id. at 72-73. 
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The court thus held that the prayers violated the Establishment 
Clause.”1 On appeal, the First Circuit, in a two-paragraph opinion, 
affirmed, finding ‘‘no reason to elaborate further.’’”? [On March 18, 
1991, the United States Supreme Court granted certiorari.’’] 

Governmental financial support also raised Establishment-Clause 
questions. In Lamont v. Schultz,’”* federal taxpayers challenged the use 
of federal funds for construction, maintenance, and operation of relig- 
ious schools, colleges and universities abroad. The funds in question, 
appropriated by Congress for the American Schools and Hospitals 
Program (ASHP), support educational institutions outside the United 
States, founded or sponsored by United States citizens, that serve as 
‘‘study and demonstration centers far ideas and practices of the United 
States.’’”> The Agency for International Development (AID), which ad- 
ministers ASHP, awards grants to entities in the United States that 
sponsor foreign educational institutions. The sponsors, in turn, transmit 
the grant funds directly to their foreign affiliates, and are responsible 
for administration and financial accounting of the grants; AID has 
virtually no contact with the foreign affiliates. 

Criteria published by AID provide that overseas institutions receiving 
grant funds must be open to all persons regardless of religion, and that 
‘‘assistance may not be used to train persons for religious pursuits or 
te construct buildings or other facilities intended for worship or relig- 
ious instruction.’’ The criteria do not bar religiously affiliated institu- 
tions, nor do they require a determination of whether institutions that 
do not use federal funds for the specified religious purposes are nev- 
ertheless ‘‘pervasively sectarian.’’”® 





71. Id. at 75. 

72. Weisman v. Lee, 908 F.2d 1090 (1st Cir. 1990), cert. granted, 111 S. Ct. 1305 
(1991). 

73. Lee v. Weisman, 111 S. Ct. 1305 (1991). 

In an interesting converse situation, Lundberg v. West Monona Comm. School Dist., 
731 F. Supp. 331 (N.D. Iowa 1989), plaintiffs sought a preliminary injunction to force 
the defendant school board to allow a minister to say a prayer at a high-school graduation 
ceremony. The District Court denied the motion, stating that the plaintiffs did not 
demonstrate a violation of their First-Amendment rights to free speech and free exercise 
of religion, and that public prayer at a graduation ceremony would violate the Establish- 
ment Clause. 

74. 748 F. Supp. 1043 (S.D.N.Y. 1990). 

75. Id. at 1045 (citing 22 U.S.C. § 2174(a) (1988)). 

76. Id. (citing 44 Fed. Reg. No. 228 (Nov. 26, 1979) (not codified in C.F.R.)). The 
court addressed three threshold issues before ruling on cross motions for summary 
judgment. First, the court concluded that the plaintiffs, as taxpayers, had standing to 
bring an Establishment-Clause challenge to the statute authorizing ASHP as applied by 
AID. Second, the court determined that the taxpayers’ claim did not present a nonjusti- 
ciable political question. Third, the court held that the Establishment Clause applies to 
United States-sponsored programs abroad. Id. at 1045-52. The court resolved these 
threshold issues tentatively, but decided to certify them to the Second Circuit before 
reaching a final judgment on them. Id. at 1044-45. 
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In ruling on cross motions for summary judgment, the court observed 
that the Supreme Court had upheld statutes providing construction 
grants to higher educational institutions, including religiously affiliated 
institutions, for buildings to be used for secular purposes only.”’ ‘“The 
law need only require,’ according to the court, ‘‘that any state money 
be utilized entirely for secular purposes which are easily distinguishable 
from sectarian activities without on-site monitoring.’’’® Otherwise, ‘‘re- 
ligious groups would be subject to discrimination in violation of the 
First Amendment’s Free Exercise Clause since ‘state power is no more 
to be used so as to handicap religions than it is to favor them.’’’” 
Nevertheless, the court continued, ‘‘[i]f the institution receiving gov- 
ernment funds is ‘pervasively sectarian,’ the concern is that ‘even if 
[the money] is designated for specific secular purposes, [it may] none- 
theless advance ... the institution’s religious mission’.’’*° Although 
both the plaintiffs and the defendants had moved for summary judg- 
ment, the court noted that plaintiffs and defendants disagreed on ‘‘most 
of the factors that determine [whether] an institution . . . is pervasively 
sectarian.’’*' Because neither the plaintiffs nor the defendants could 
establish that there was no genuine issue as to any material fact, the 
court denied both motions for summary judgment.®? 

In Woodland Hills Homeowners Organization v. Los Angeles Com- 
munity College District,®* the Los Angeles Community College District 
leased a 17.5 acre parcel of surplus District property to Shir Chadash— 


The New Reform Congregation, a religious organization, for seventy- 
five years at a rental of $3,025,000. Woodland Hills Homeowners 
Organization (WHHO) filed suit, seeking to invalidate the lease on 





77. Id. at 1054 (citing Tilton v. Richardson, 403 U.S. 672, 91 S. Ct. 2091 (1971); 
Hunt v. McNair, 413 U.S. 734, 93 S. Ct. 2868 (1973)). 

78. Id. (citing Roemer v. Bd. of Pub. Works, 426 U.S. 736, 760, 96 S. Ct. 2337, 2351 
(1976)). 

79. Id. (citing Everson v. Bd. of Educ., 330 U.S. 1, 18, 67 S. Ct. 504, 513 (1947)). 

80. Id. at 1055 (quoting Bowen v. Kendrick, 487 U.S. 589, 610, 108 S. Ct. 2562, 
2574 (1988)). ‘“‘By definition,’’ according to the court, ‘‘pervasively sectarian institutions 
include ‘schools in which education is an integral part of the dominant sectarian mission 
and in which an atmosphere dedicated to the advancement of religious belief is constantly 
maintained.’’’ Id. (quoting Aguilar v. Felton, 473 U.S. 402, 412, 105 S. Ct. 3232, 3237 
(1985)). : 

81. Id. 

82. Id. at 1056. 

For a similar Establishment-Clause situation, see Minnesota Federation of Teachers v. 
Nelson, 740 F. Supp. 694 (D. Minn. 1990), in which a teachers’ union challenged a 
Minnesota statute allowing public-school juniors and seniors to take classes for credit at 
postsecondary institutions, some of which were religiously affiliated. Responding to cross 
motions for summary judgment, the court held that the statute was not facially invalid, 
and was constitutional as applied to seven of the eight postsecondary institutions involved 
in the suit, none of which was pervasively sectarian. Genuine issues of fact existed, 
however, as to whether the eighth was pervasively sectarian. 

83. 266 Cal. Rptr. 767 (1990). 
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grounds that it violated the Establishment Clause. The trial court 
granted summary judgment in the District’s favor. 

On appeal, the court held that leasing the property did not amount 
to an advancement of religion. The District never favored Shir Chadash 
over any other religious group, or favored a religious group over a non- 
religious group.®* Although the District acknowledged that Shir Chadash 
intended to develop and use the property for religious purposes, ack- 
nowledgment of a religious purpose did not rise to the level of state 
endorsement of religion. The primary purpose of the lease was to 
generate revenue for the District from surplus property; any religious 
benefit conferred by so doing was incidental.** Since both religious and 
secular groups had the opportunity to procure the lease, no constitu- 
tional violation arose from the fact that Shir Chadash had the exclusive 
use of the property for a long period of time.*’ 

Moreover, the fact that the District had the authority to review Shir 
Chadash’s financial status and redevelopment or remodeling plans did 
not create an impermissible entanglement. The court likened that au- 
thority to safety inspections, inspections to ensure compliance with 
building and zoning regulations, and state requirements under com- 
pulsory attendance laws. ‘‘Judicial caveats against entanglement must 
recognize that the line of separation, far from being a ‘wall,’ is a 
blurred, indistinct, and variable barrier depending on all the circum- 
stances of a particular relationship.’’** Accordingly, the California Court 
of Appeal affirmed summary judgment in the District’s favor. 


2. Free-Exercise Clause 


In Welter v. Seton Hall University,®*® two identical-twin Catholic nuns, 
discharged from their positions as assistant professors of computer 
science at Seton Hall University, sued the University on a variety of 





84. U.S. Const. amend. I. WHHO contended that section 82530 of the Education 
Code, Cat. Epuc. Cope § 82530 (West 1989), prohibited the lease to Shir Chadash, since 
under the statute religious organizations could use college ‘‘facilities or grounds’’ to 
conduct religious services only if the use was for a ‘‘temporary period,’’ the religious 
organization had ‘‘no suitable meeting place for the conduct of such services,’’ and the 
religious organization paid a fee ‘‘equal to the fair rental value of the facilities or 
grounds.’’ See CaL. Epuc. Cope §§ 82530, 82542(d) (West 1989). 

The appellate court held that the legislature did not intend to extend the conditions 
imposed on religious organizations’ short-term use of school buildings and grounds to 
the sale or long-term lease of surplus real property. 266 Cal. Rptr. at 775. Further, section 
82530 did not even apply to this case since the District’s surplus land was not equivalent 
to ‘‘facilities or grounds.”’ ‘‘This surplus parcel is not forever subject to the use restrictions 
of Section 82530 simply because it was once used by the college and lies adjacent to the 
active college facilities.’’ Id. at 773. 

85. Id. at 775. 

86. Id. 

87. Id. at 776. 

88. Id. (quoting Lemon v. Kurtzman, 403 U.S. 602, 614, 91 S.Ct. 2105, 2112 (1971)). 

89. 579 A.2d 332 (N.J. Super. Ct. App. Div. 1990). 





178 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 18, No. 2 


grounds related to their discharge, including breach of contract. The 
University admitted that it had breached the one-year notice provision 
in the nuns’ employment contracts, but nevertheless moved for sum- 
mary judgment on the contract claims. The University argued that, as 
a Catholic institution, it was impelled by religious belief to honor the 
refusal of the nuns’ religious order to permit them to remain at the 
University. Therefore, the University maintained, the Free-Exercise 
Clause prohibited courts from exercising jurisdiction over this religious 
controversy. The trial court denied the motion, and the jury proceeded 
to award contract damages to the nuns.” 

The Appellate Division reversed and remanded.*: Under the First 
Amendment, the court noted, ‘‘secular courts may not interfere with a 
church’s religious determinations concerning questions of discipline, 
faith or ecclesiastical law.’’®? On the other hand, ‘‘secular courts may 
decide civil disputes between a religious body and its members or its 
clergy if those disputes involve purely secular issues and can be 
resolved without entanglement with matters of faith, discipline or 
doctrine. In such cases, courts are to apply neutral [principles] of law 
to the facts presented.’’®? 

The court found religious issues to be ‘‘inseparably intertwined with - 
the secular issues’’ in the dispute between the nuns and the Univer- 
sity.** Therefore, ‘‘[g]iven the importance the Supreme Court has at- 
tached to the constitutional imperative of keeping ecclesiastical issues 
out of the secular courts,’’ the court determined that the controversy 
‘“‘should be resolved in favor of the result which least threatens the 
freedom of religious bodies to govern themselves.’’ 

“It would be unjust, however,’’ the court continued, ‘‘if a party could 
be released from its contract merely by fabricating a religious basis for 
its breach.’ The finder of fact must determine ‘‘whether the party 
claiming protection of the Free Exercise clause possessed an ‘honest 
conviction’ that [the party’s] religion required the complained-of ac- 
tion;’’"”? some evidence suggested that the University did not possess 
such a conviction. The University apparently had not recognized, at 
any time before deciding to discharge the nuns, the alleged need for 
the religious order’s permission. The nuns’ contracts did not condition 





90. Id. at 333-34. 

91. Id. at 340. 

92. Id. at 337 (citing Watson v. Jones, 80 U.S. 679, 681-82 (1872); Serbian Eastern 
Orthodox Diocese v. Milivojevich, 426 U.S. 696, 720, 96 S. Ct. 2372, 2385 (1976)). 

93. Id. at 337-38 (citing Jones v. Wolf, 443 U.S. 595, 602-04, 99 S. Ct. 3020, 3024- 
26 (1979); Minker v. Baltimore Annual Conference, 894 F.2d 1354, 1355-56 (D.C. Cir. 
1990)). 

94. Id. at 338. 

95. Id. at 339. 

96. Id. 

97. Id. (citing Thomas v. Review Board, 450 U.S. 707, 715-16, 101 S. Ct. 1425, 1430- 
31 (1981)). 
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continued employment upon the order’s permission, and the University 
had had ‘‘no relations, contractual or otherwise,’’ with the order until 
the dispute culminating in the nuns’ discharge arose.* The court held 
that the trial court should have submitted to the jury the issue of 
whether the University ‘‘honestly possessed the belief that it could not 
enter into employment contracts with nuns without the permission of 
their order.’’** If the jury answered that question in the negative, then 
the University’s decision to discharge the nuns would not be protected 
by the Free-Exercise Clause.’ 


3. Generally 


Bishop v. Aronov™ bridges the Establishment Clause, free exercise 
and free speech. In Bishop, a professor filed suit against the members 
of the board of trustees of the University of Alabama in their official 
capacities after the board instructed him to refrain from interjecting 
personal religious beliefs or preferences during instructional time, and 
to cease holding optional classes to discuss Christian perspectives on 
academic subjects. On cross motions for summary judgment, the district 
court found in favor of Dr. Bishop. . 

The University failed to show that the regulation was necessary to 
serve a compelling state interest and that it was narrowly drawn to that 
end.'°? Noting faculty members’ liberty to divulge personal views in 


the classroom as long as they are not disruptive of classroom activities, 
the court found that Bishop’s expression of his personal views had not 
been disruptive and had not interfered with his teaching.’ 

The court then held to be vague and overbroad the University restric- 
tion which limits all expression of personal religious views.’* The 





98. Id. at 338. 
99. Id. at 339. 

100. Id. at 340. 

Courts may lack authority to intervene not only in contractual matters involving church 
doctrine but also in those involving church government. See Alicea v. New Brunswick 
Theological Seminary, 581 A.2d 900 (N.J. Super Ct. App. 1990). For more on free- 
exercise claims, see Mississippi Employment Security Comm’n v. McGlothin, 556 So. 2d 
324 (Miss. 1990); and Ware v. Valley Stream High School Dist., 550 N.E.2d 420 (N.Y. 
1990), in which members of a religious group called the Plymouth Brethren objected to 
their children being instructed about AIDS in New York’s public schools. Both the trial 
and appellate courts granted the school district summary judgment, but the Court of 
Appeals of New York held that a question of fact existed regarding the burden imposed 
on the plaintiffs’ religious exercise and whether the state’s compelling interest in edu- 
cating students about AIDS would be adversely affected if the plaintiffs were exempt 
from the instruction. 

For a discussion of a private employer’s duty to accommodate an employee’s religious 
beliefs, see Equal Employment Opportunity Comm’n v. Univ. of Detroit, 904 F.2d 331 
(6th Cir. 1990), discussed at notes 644-52 infra and accompanying text. 

101. 732 F. Supp. 1562 (N.D. Ala. 1990). 

102. Id. at 1566. 

103. Id. 

104. Id. 
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restriction reached statements not violative of the Establishment Clause 
and failed to provide adequate notice of the proscribed speech.’ The 
court further found that the University’s only justification for exclu- 
sion—avoiding an establishment of religion—was not sufficiently com- 
pelling to support a content-based discrimination against Bishop’s 
actions. 

Bishop’s comments and his optional class did not run afoul of the 
Establishment Clause; their primary effect did not advance or inhibit 
religion, nor did they foster excessive government entanglement with 
religion.’°° Accordingly, the court held the defendants’ restrictions 
unjustified,*°” and enjoined the University from restricting his First- 
Amendment rights of academic speech and religion. [In 1991, the Court 
of Appeals reversed, holding that the University’s restrictions with 
respect to classroom conduct and optional after-class meetings, issued 
under its authority to control the curriculum, did not violate the free- 
speech or free-exercise rights of Dr. Bishop. Although the University 
could not prevent Dr. Bishop from organizing a meeting on or off 
campus, it could prohibit a meeting that appeared to be sponsored by 
the University.1°] 

The Third Circuit, in language bridging establishment clause and free 
speech,’ announced a decision with significant potential impact on 
colleges and universities: A school district that creates an open forum 
in a high school is constitutionally required to rent its auditorium to a 
religious organization, to permit not only religious speech but religious 
worship in the auditorium, and to allow at least some distribution of 
religious literature. The court stated that ‘‘[a]ttempting to draw a line 
between religious discussion and worship would only exacerbate estab- 
lishment[-]clause concerns, requiring [the school district] to entangle 
itself in what would almost certainly be complex content-determina- 
tions.’’ Furthermore, because the right to free speech encompasses the 
right to distribute literature, the court applied the same analysis to the 
district’s ban on distribution of religious literature as was applied to 
the ban on religious speech. The court therefore remanded the case to 
the district court for entry of a permanent injunction prohibiting the 
school district from banning religious speech, religious worship, or 
distribution of religious literature in school facilities generally open for 
public use.?° The United States Supreme Court denied certiorari.1™ 





105. Id. 

106. Id. at 1567. The court found no merit to the defendants’ arguments that Bishop’s 
activities would lead to excessive governmental entanglement with religion. 

107. Id. 

108. 926 F.2d 1066 (11th Cir. 1991). 

109. Gregoire v. Centennial School Dist., 907 F.2d 1366 (3d Cir.), cert. denied, 111 
S. Ct. 253 (1990). 

110. Id. at 1382-83. 

111. 111 S. Ct. 253 (1990). 
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III. SEARCH AND SEIZURE ON CAMPUS 


A. Searches 


In 1990, the Georgia General Assembly passed the Applicant Drug 
Screening Act,’ which required any applicant for state employment 
to submit to urinalysis for the presence of drugs. An applicant who 
failed or refused to take the test was disqualified from state employment 
for two years.’* The state’s Personnel Board, Board of Education, and 
Board of Regents enacted regulations requiring all applicants to report 
to a ‘‘sample collection facility’’ within two days of being notified to 
report. No applicant could begin work prior to submitting to the test 
and receiving a negative result.‘* The Act and implementing regula- 
tions were quickly challenged.1 

The District Court held that Georgia’s drug-testing program authorized 
‘‘searches’’ under the Fourth Amendment, since ‘‘the collection and 
testing of urine intrudes upon expectations of privacy that society has 
long recognized as reasonable.’’***° To determine whether the urine tests 
prescribed by the Act required a warrant or individualized suspicion, 
the court applied the balancing test of National Treasury Employees 
Union v. Von Raab:"’” ‘‘[W]here a Fourth Amendment intrusion serves 
special government needs, beyond the normal need for law enforcement, 
it is necessary to balance the individual’s privacy expectations against 
the Government’s interests to determine whether it is impractical to 
require a warrant or some level of individualized suspicion.’’'* 

The federal district court acknowledged difficulty in applying the 
balancing test since Georgia ‘‘failed to specifically identify any govern- 
mental interest that is sufficiently compelling to justify testing all job 
applicants.’’"*® The state had an interest in testing employees, the court 
observed, but did not connect its interest to particular job duties of 
employees it wished to test; generalized interests in a drug-free work- 
place are not sufficiently compelling to outweigh an individual’s Fourth- 
Amendment rights.’° Accordingly, the court found that the Act violated 
the Fourth and Fourteenth Amendments.’! 





112. Ga. CopE ANN. § 45-20-110 to 112 (Michie 1990). 

113. Id. at § 45-20-111 (1990). 

114. See, e.g., State Personnel Bd. Emergency Reg. 478-1.23, Preemployment Drug 
Screening 4 23.201.1 and 23.201.2. 

115. Georgia Ass’n of Educators v. Harris, 749 F. Supp. 1110 (N.D. Ga. 1990). 

116. Id. at 1112 (quoting Skinner v. Railway Labor Executives Ass’n, 489 U.S. 602, 
617, 109 S.Ct. 1402, 1413 (1989)). 

117. 489 U.S. 656, 109 S.Ct. 1384 (1989). Von Raab addressed the constitutionality of 
the United States Customs Service’s drug-testing program. The program made passage 
of a drug test a condition of promotion to jobs that entailed drug interdiction, use of 
firearms, or access to classified information. 

118. Id. at 665-66, 109 S.Ct. at 1390. 

119. 749 F. Supp. at 1114 (emphasis in the original). 

120. Id. 

121. Id. at 1115. The court declined to construe the Act to mandate drug screening 
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In Hill v. National Collegiate Athletic Association,’?? the National 
Collegiate Athletic Association (NCAA) appealed from a trial court’s 
order permanently enjoining the NCAA from enforcing its drug-testing 
program against Stanford University’s student-athletes.’ The appellate 
court affirmed the order on the basis of the right of privacy guaranteed 
by the California Constitution.’?* Under the California Constitution, the 
court pointed out, ‘‘[p]rivacy is protected not merely against state 
action; it is considered an inalienable right which may not be violated 
by anyone.’’?> The NCAA—though a private, voluntary organization— 
was therefore required to show a compelling interest justifying the 
invasion of student-athletes’ privacy inherent in the drug-testing pro- 
gram. Specifically, the NCAA had to demonstrate that: ‘‘(1) the testing 
program relates to the purposes of the NCAA regulations which confer 
the benefit (participation in intercollegiate competition); (2) the utility 
of imposing the program manifestly outweighs any resulting impairment 
of the constitutional right; and (3) there are no less offensive alterna- 
tives.’’126 

Regarding the testing program’s relation to the purposes of the NCAA 
regulations, the court examined those purposes, the NCAA’s list of 
banned drugs and prohibited behavior, the evidence of drug use by 
student-athletes, and the accuracy of the drug-test procedures and 
reports.’?” Noting a variety of facts tending to weaken the relation 
between the program and its purposes, the court rejected the NCAA’s 
contention that the lower court “‘erred in not granting due deference 
to [the NCAA’s] finding that drug use by student-athletes significantly 
affects its vital interests.’’12® 

In weighing the utility of the drug-testing program against the im- 
pairment of the right to privacy, the court accepted the plaintiffs’ 
assertion of ‘‘serious intrusions’’ into privacy interests protected by the 
California Constitution.*® To justify these intrusions, the NCAA asserted 





121. Id. at 1115. The court declined to construe the Act to mandate drug screening 
only for those applicants who could be constitutionally tested under the Fourth Amend- 
ment, because such a construction would be tantamount to rewriting the Act. Further, 
the Act was not severable; if the unconstitutional portion was excised, the remainder 
could not stand alone. Id. at 1115-18. 

122. 273 Cal. Rptr. 402 (Cal. Ct. App.), petition for review granted, 801 P.2d 1070 
(Cal. Ct. App. 1990). 

123. 273 Cal. Rptr. at 404. 

124. Id. at 405-06 (citing CaL. Const. art. 1, § 1). 

125. Id. at 408 (quoting Porten v. University of San Francisco, 143 Cal. Rptr. 839 
(1976)). 

126. Id. at 410 (citing Committee to Defend Reproductive Rights v. Myers, 625 P.2d 
779 (Cal. Ct. App. 1981); Bagley v. Washington Township Hosp. Dist., 421 P.2d 409 
(Cal. Ct. App. 1966)). 

127. Id. at 411-16. 

128. Id. at 415. 

129. ‘‘First, monitored urine collection is embarrassing and degrading; second, the 
NCAA test program interferes with the individual’s right to medical confidentiality; third, 
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two ‘“‘compelling needs’’: (1) the need to protect the health and safety 
of student-athletes, and (2) the need to preserve fair and equitable 
competition.*° Numerous findings by the trial court, however, indicated 
that the program was not effective in meeting those needs." After 
reviewing these findings in some detail, the appellate court concluded 
that the utility of the program did not manifestly outweigh any resulting 
impairment of the state constitutional right to privacy.**? 

Finally, in considering the availability of less intrusive alternatives, 
the court maintained that the NCAA had not adequately tried two 
specific alternatives: (1) drug education and (2) drug-testing based on 
reasonable suspicion.*** Additionally, the court found the NCAA’s pro- 
gram overly intrusive because its list of banned substances included 
some substances unnecessarily,** and because the words ‘‘and related 
compounds’”’ or ‘‘others’’ in the list made it impossible for a student- 
athlete—or even for the NCAA’s own laboratory directors, consultants, 
and staff—to know what drugs were prohibited.*** For all these reasons, 
the court concluded, the NCAA ‘‘may not require student-athletes to 
‘waive’ their constitutional rights in order to receive the benefit of 
participation in intercollegiate athletics.’’'%* [In late 1990, the California 
Supreme Court agreed to review this decision.'%7] 


B. Seizures 


In Hall v. Commonwealth,’ the Virginia Court of Appeals considered 
a challenge to the authority of campus police officers at William and 
Mary College to arrest a fleeing suspect off campus. The officers had 
chased Tacitus Anstatius Hall, suspected of burglary, across campus 





it interferes with medical treatment; and finally, the NCAA attempts to control [student- 
athletes’] personal and private off-the-field conduct by a form of technological surveil- 
lance.’’ Id. at 416-17. 

130. Id. at 417, 418. 

131. Id. at 417-21. 

132. Id. at 422. 

133. Id. at 421. The court noted that, ‘‘[a]lthough the NCAA program provide[d] for 
testing based on suspicion, the NCAA ha[d] not tried it,’’ but instead had employed 
random testing or testing based on playing time. Id. 

134. Id. at 422. 

135. ‘‘For example, Doctors Robert Voy, Jerome Patmount, and Catlin thought that 
codeine was on the banned list under street drugs; Doctor Nordschow was not sure; and 
Doctor Hanley and NCAA assistant director Ruth Berkey stated that it was not.’’ Id. 

136. Id. The court also held that the trial court’s decision did not violate the Commerce 
Clause of the United States Constitution. Id. at 422-23 (construing U.S. Const. art. I, § 
8, cl. 3). Finally, the court upheld the trial court’s award of attorneys’ fees not only to 
the individual plaintiffs, but also to Stanford University. Id. at 423-26. The University 
had intervened in the lawsuit, seeking declaratory and injunctive relief, to avoid the 
dilemma of being subject either to NCAA sanctions (if the University did not require 
student-athletes to consent to drug testing) or to lawsuits (if it did). Id. at 406. 

137. 801 P.2d 1070 (Cal. Ct. App. 1990). 

138. 389 S.E.2d 921 (Va. Ct. App. 1990). 
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and apprehended him off campus after a struggle in which he reached 
twice for his open gym bag.’ 

On appeal, Hall argued that his arrest was unlawful, rendering 
inadmissible that evidence seized incident thereto, because the campus 
police officers lacked authority to arrest him off campus. A Virginia 
statute provided that campus police officers could arrest an individual 
on campus or on immediately adjacent streets, sidewalks, and high- 
ways, or when in close pursuit of a person fleeing from an officer 
attempting to arrest him. According to the court, Hall’s arrest did not 
occur immediately adjacent to the campus although it occurred directly 
across the street, and the campus officers were not attempting to arrest 
Hall, but only to apprehend him for questioning. The officers therefore 
did not have statutory authority to arrest Hall.*° 

The campus officers did, however, as private citizens, retain the 
common-law power to arrest Hall. A felony, breaking and entering, had 
actually occurred; the officers had reasonable grounds to believe that 
Hall had committed it, having seen Hall running across campus in a 
highly suspicious manner and carrying a bag that ‘‘jingled’’ and 
‘‘clanked,’’ shortly after the suspect eluded police at the scene of the 
crime. The court therefore held that the campus officers—in their 
capacity as private citizens, not as police officers—were justified in 
arresting Hall.1* 


IV. Tort LIABILITY 


A. Negligence 


During 1990, courts decided many cases concerning the tort liability 
of colleges, universities, their personnel and their students. In two 
cases courts again refused to allow recovery for claims alleging edu- 
cational malpractice.‘*? In Ross v. Creighton University,’** former stu- 
dent-athlete Kevin Ross asserted that Creighton University had recruited 
him to play basketball knowing he was educationally unprepared for 
college work. After recruiting him, Ross alleged, the University kept 





139. Id. at 922-23. 

140. Id. at 923-24 (citing Va. Cope § 23-234). 

141. Id. at 924. 

At least one court has refused to construe such statutes expansively. In State v. Harbor, 
401 S.E.2d 57 (Ga. Ct. App. 1990), a Georgia appellate court addressed a state statute 
limiting to within 500 yards of campus the territorial authority of campus police to make 
an arrest. That statute, concluded the court, does not place a similar restriction on the 
authority of campus police to obtain and execute a search warrant (overruling Hill v. 
State, 387 S.E.2d 582 (Ga. Ct. App. 1989)). 

142. See Chevin v. Board of Trustees, Los Angeles Community College Dist., 260 Cal. 
Rptr. 628 (1989), holding that a student could not sue a community college for failing 
to provide her with an education. 

143. 740 F. Supp. 1319 (N.D. Ill. 1990). 
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him eligible for basketball by enrolling him in a series of ‘‘bonehead’’ 
courses not conforming to the curricular requirements imposed on non- 
athletes. When Ross’s basketball eligibility expired, he had earned only 
three-fourths of the credits required to graduate, maintaining a ‘‘D’’ 
average; he had the reading skills of a seventh-grader and the overall 
language skills of a fourth-grader. The University then decided to 
provide Ross with remedial education at Chicago’s Westside Preparatory 
School, ‘‘a school for children, not for adults.’’ Ross attended Westside 
Prep in 1982 and 1983. In 1987, he underwent a ‘‘major depressive 
episode’ in which he threw pieces of furniture, ‘‘symbolizing’’ the 
employees of Creighton University, out the window of a high-rise hotel 
room in Chicago. Ross then sued the University in tort and contract,“ 
claiming the University had caused this episode and otherwise injured 
him.**5 


Ross’s tort claim involved elements of ‘‘educational malpractice’’ and 
of 


negligent infliction of emotional distress. These elements inter- 
twined to form the novel tort of ‘‘negligence in recruiting and 
repeatedly re-enrolling an athlete utterly incapable—without sub- 
stantial tutoring and other support— of performing the academic 
work required to make educational progress,’’ exacerbated by the 
enrollment of [Ross] in a school with children half his age and 
size.1*6 


The district court discussed in detail the theories of educational mal- 
practice—‘‘a tort theory beloved of commentators, but not of courts’’— 
and negligent infliction of emotional distress.**” After concluding that 
Illinois courts would not grant recovery under either theory,’** the court 
declined to ‘‘intertwine’’ the two theories and ‘‘craft a new tort’’ for 
Ross’s benefit.1* 

Another student sought recovery for ‘“‘educational malpractice’ in 
Bishop v. Indiana Technical Vocational College.**° Barbara Landers 





144. For a discussion of Ross’s contract claims see infra, notes 219-22, and accom- 
panying text. 

145. Id. at 1322. The University removed the case from state court on the basis of 
diversity, and then moved to dismiss for lack of personal jurisdiction. The federal district 
court found that, although Creighton was located in Nebraska and did not do business 
in Illinois, the Illinois long-arm statute and the federal Constitution allowed the court to 
exercise personal jurisdiction over the University. Id. at 1322-26. 

146. Id. at 1327. 

147. Id. at 1327-30. 

148. The court noted that ‘‘[a] peculiarity of this case is that both sides call for the 
[cJourt to apply Illinois law, even though most of the conduct at issue has nothing to 
do with this state[.]’’ Id. at 1326. The court noted also that ‘‘Creighton’s willingness to 
apply Illinois law is particularly odd given its objections to personal jurisdiction.”’ Id. 
at n.2. 

149. Id. at 1330. 

150. 742 F. Supp. 524 (N.D. Ind. 1990). 
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Bishop brought her ‘‘educational malpractice’’ suit against the College 
under section 1983. The district court held that whatever the merits of 
her malpractice claim under state law, she ‘‘could not make the alleged 
tort of educational malpractice into a constitutional violation’’ by bring- 
ing her action under section 1983.'*' Noting precedent which stated 
that malpractice of any kind, without more, is not actionable under 
section 1983,'*? the court dismissed Bishop’s claim. 

In Johnson v. Grzadzielewski,** a student brought negligence claims 
against the University of Wisconsin and others following a dormitory- 
elevator accident. Todd Johnson, a freshman at the University, seriously 
injured himself when he tried to climb out of an elevator that stopped 
between floors. He and two friends had been joyriding the elevator in 
a practice known as ‘‘expressing.’’** The circuit court entered summary 
judgment against Johnson and he appealed. 

The Wisconsin Court of Appeals first noted that Johnson had a duty 
to exercise ordinary care for his own safety when using the dormitory 
elevator. Since Johnson failed to exercise ordinary care, both in ‘‘ex- 
pressing’’ the elevator and in climbing out of it, he was at least fifty- 
one percent causally negligent and therefore barred from recovery.**> 

The court also denied Johnson’s recovery on public-policy grounds. 
It found his injury both too remote from, and too disproportionate to, 
any negligence of the defendants.** The court believed that allowing 
this case to proceed would inappropriately sanction the claims of 
injured parties who intentionally misused a product in search of a 
thrill. It refused to enter a field that has ‘‘no sensible or just stopping 
point.’’*5” 





151. Id. at 524-25. 5 

152. Id. at 525 (citing Estelle v. Gamble, 429 U.S. 97, 107, 97 S. Ct. 285, 292 (1976); 
Kelly v. McGinnis, 889 F.2d 612, 616 (7th Cir. 1990); Dixon v. Pitchford, 843 F.2d 268, 
269 (7th Cir. 1988); and Williams v. Duckworth, 598 F. Supp. 9, 14-15 (N.D. Ind. 1983)). 

153. 465 N.W.2d 503 (Wis. Ct. App. 1990). 

154. To “‘express’’ an elevator, one puts one’s fingers between the inner doors as they 
close and then manually pushes and holds open the inner doors. Another person then 
pushes a lever located at the top and center of the open doorway. That causes the 
elevator to descend very quickly, without stopping at any floors. The passengers exit the 
elevator by manually opening the outer elevator doors with a release lever on the inside 
of the outer doors. Id. at 505. 

Johnson sued the company that sold, installed and maintained the elevator; the company 
that designed, manufactured and sold the elevator doors and the closure mechanism 
involved in the accident; and various state employees. Id. 

The court found that the state maintenance employee had no ministerial duty to inform 
the university about the possibility of installing a second safety switch, and because the 
act was discretionary, he had governmental immunity from liability. Alternatively, the 
court found that Johnson was more negligent than the employee as a matter of law. Id. 
at 507. 

The court held there could be no default judgment against the manufacturer, designer 
and seller of the doors and the closure mechanism, since Johnson was at least fifty-one 
percent negligent as a matter of law. Id. 

155. Id. at 506. 

156. Id. 

157. Id. 
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In Klobuchar v. Purdue University,*** Norma Klobuchar, a student at 
Purdue University’s Hammond campus, brought a negligence suit against 
Purdue University for injuries she suffered in a shooting incident. After 
class, during daylight hours, Klobuchar started to drive her car out of 
a University parking lot regularly patrolled by campus police. Her 
husband emerged from the back-seat area to point a gun at her. Wit- 
nesses off-campus notified Hammond police on seeing Klobuchar’s 
husband, after she tried to escape, hit her with the gun, throw her in 
the back of the car, and drive off. Seeing the police in pursuit, 
Klobuchar’s husband stopped the car, shot Klobuchar five times, then 
killed himself.*5* 

The trial court granted the University’s motion for summary judg- 
ment, and the Indiana Court of Appeals affirmed. Noting that the 
University could not be held liable for failure to perform a general duty 
owed to the public,’© the court found no indication that the University 
owed Klobuchar a special duty to protect her from a third party’s 
criminal acts. Unlike colleges and universities held liable in other cases 
for negligence in relation to third parties’ crimes or torts, Purdue 
University had not created or failed to alleviate known dangerous 
conditions in the parking area.’* In addition, the University did not 
have notice that Klobuchar’s husband might threaten or attack her.’ 

The Pennsylvania Supreme Court, in Alumni Association v. Sulli- 
van,'®? refused to hold Bucknell University and a national fraternity 
liable when they allegedly ‘‘knew or should have known’’ that minors 
were consuming alcohol on their premises. Two students consumed 
alcohol at a dormitory party and a fraternity party. While intoxicated 
the students allegedly set a house on fire, and the landowner sued 
them. One of the students alleged in turn that a local fraternity chapter, 
its national fraternity and Bucknell University were negligent in pro- 
viding him, a minor, with alcoholic beverages at the party. 

Although the court previously held a social host negligent per se in 
‘knowingly furnishing’’ alcohol to a minor,’* it could not hold the 
University and the national fraternity’® liable as social hosts in this 





158. 553 N.E.2d 169 (Ind. Ct. App. 1990). 

159. Id. at 170. 

160. Id. at 171 (citing State v. Flanigan, 489 N.E.2d 1216 (Ind. Ct. App. 1986)). 

161. Id. at 172 (distinguishing Peterson v. San Francisco Community College Dist., 
685 P.2d 1193 (Cal. Ct. App. 1984); Bearman v. University of Notre Dame, 453 N.E.2d 
1196 (Ind. Ct. App. 1983)). 

162. The court further held that, under the Indiana Tort Claims Act, the University 
was immune from suit for injuries resulting from failure to enforce a law. Id. at 172-74. 

163. 572 A.2d 1209 (Pa. 1990). 

164. Id. at 1210, 1212 (citing Congini v. Portersville Valve Co., 470 A.2d 515 (Pa. 
1983)). 

165. The local fraternity was held liable, on initial appeal, as a social host who 
knowingly served intoxicants to a minor and had a duty to protect against the foreseeable 
risk of resultant harm to neighboring property. Id. (citing Alumni Ass’n v. Sullivan, 535 
A.2d 1095, 1099 (Pa. Super. Ct. 1987)). The local fraternity did not appeal to the 
Pennsylvania Supreme Court. Id. n.1. 
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case, because they were not alleged to have planned the parties or to 
have furnished the liquor to the students. Furthermore, the court main- 
tained that it would no longer be appropriate to impose an in-loco- 
parentis duty upon the University, and that the national fraternity had 
no duty to monitor its chapters to prevent, rather than to punish, 
misconduct. The court concluded that the modern perception of the 
relationship between the University and its students, and among the 
respective units of a fraternal organization, was totally antithetical to 
the heightened duty urged upon the court in this case.’* 

Alcohol again reared its persistent head in Sterner v. Wesley College, 
Inc.**” After a Wesley College student died in a dormitory fire, allegedly 
caused by two other students who drank beer at a dormitory party and 
set off smoke bombs, the deceased student’s parents sued the two 
students and the college. The parents alleged both negligent and wrong- 
ful conduct, and sought both compensatory and punitive damages. On 
the punitive-damages issue, the district court granted summary judg- 
ment for the College.’® According to the court, a reasonable factfinder 
could not infer more than negligence from (1) the College’s failure 
expressly to prohibit the use of alcohol by minors in the dormitories 
(already prohibited by state law), (2) the College’s failure to inspect 
and repair the fire-alarm system during the weekend in question, or (3) 
a resident assistant’s failure to perceive the two students’ intent to set 
off the smoke bombs.’ Punitive damages, therefore, were not in order. 

In Musheno v. Lock Haven University,’ a handicapped student 
drowned in a swimming pool at Lock Haven University while partici- 
pating in a Recreation for Exceptional Citizens (REC) program. The 
parents sued Lock Haven and REC (collectively Lock Haven), alleging 
that Lock Haven negligently failed to provide a lifeguard, thereby 
creating a dangerous condition on Lock Haven’s property.’”: The trial 
court found that the parents alleged a clear case of negligence. Because 
the cause of action did not fall under any exception to sovereign 
immunity, however, the court granted Lock Haven’s motion for sum- 
mary judgment. On appeal, the Commonwealth Court of Pennsylvania 
affirmed, rejecting the argument that Lock Haven’s failure to provide a 
lifeguard fell within the real-estate exception to governmental immu- 
nity. ‘“‘The real estate exception can be applied only to those cases 
where it is alleged that the artificial condition or defect of the land 





166. Id. at 1212-13. 

167. 747 F. Supp. 263 (D. Del. 1990). 

168. The court denied summary judgment for the two students who set off the smoke 
bombs because a reasonable factfinder could conclude that they did so with reckless 
indifference to the risk. Id. at 271. 

169. Id. at 271-72. The court also held that hedonic damages were not available as a 
distinct basis for recovery under the applicable Delaware statute. Id. at 272-73 (citing 
DEL. CoDE ANN. tit. 10, §§ 3701, 3704(a)). 

170. 574 A.2d 129 (Pa. Commw. Ct. 1990). 

171. Id. at 130. 
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itself causes the injury, not merely when it facilitates the injury by the 
acts of others. .. .’’’7 

A university dental clinic could not validly require a patient to sign 
a prospective release form for negligent treatment, according to Ash v. 
New York University Dental Center.’”? As a precondition to receiving 
treatment, the New York Dental Center required its patients to sign an 
agreement prospectively exculpating the University and its trustees, 
doctors, employees, and students from liability. Arthur Ash signed this 
agreement. During treatment Ash inhaled two dental crowns which had 
to be surgically removed from his lung. When Ash sued the University, 
a dentist, and a dental student for malpractice, the defendants moved 
for summary judgment based on the agreement that Ash signed.’ The 
court held the agreement void as in violation of public policy.’”> The 
court reasoned that patients who need medical or dental care but cannot 
afford to pay for it—and who therefore have no choice but to resort to 
clinics such as the Dental Center—cannot be considered to have freely 
bargained for substandard care in exchange for financial savings.’” 

In other negligence cases of interest, courts concluded that a univer- 
sity hosting a rugby tournament had no duty to ascertain the level of 
fitness or preparedness of the visiting team;'”” a fraternity could be 
held liable as a commercial landowner for injuries that occurred on its 
property because it used its house as a home and as a facility for social 
functions for members and guests;’”* a negligence action against a city 
and university should not have been submitted to the jury on the theory 
of res ipsa loquitur because the leaking air conditioner, which ruined 
a large inventory of watches, was not under the defendants’ exclusive 
control;”° and a student, who sued a university for damages she suffered 
when sexually assaulted in a dormitory laundry room, could be ordered 
to provide the university with reports of her examining physicians after 
she sought to compel the university to produce the report of its ex- 
amining psychiatrist.1*° 


B. Other Torts 


Courts in 1990 also analyzed intentional-tort claims against colleges 
and universities. In Lesser v. Neosho County Community College,’ 





172. Id. at 131 (quoting Mascaro v. Youth Study Center, 523 A.2d 1118, 1124 (Pa. 
1987)) (emphasis in original). 

173. 564 N.Y.S.2d 308 (N.Y. App. Div. 1990). 

174. Id. at 309. 

175. Id. at 313 (citing Annotation, Validity and Construction of Contract Exempting 
Hospital or Doctor from Liability for Negligence to Patient, 6 A.L.R.3D 704, 705 (1966). 

176. Id. at 312. 

177. Fox v. Board of Supervisors, 559 So.2d 850 (La. Ct. App. 1990). 

178. Gilhooly v. Zeta Psi Fraternity, 578 A.2d 1264 (N.J. Super. Ct. App. Div. 1990). 

179. St. Paul Fire & Marine Ins. Co. v. City of New York, 907 F.2d 299 (2d Cir. 1990). 

180. State ex. rel. Washington Univ. v. Gallagher, 797 S.W.2d 726 (Mo. Ct. App. 
1990). The student also waived any privilege she might have regarding the testimony of 
others who had examined her mental state. Id. at 730. 

181. 741 F. Supp. 854 (D. Kan. 1990). 
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Lesser, a former student-athlete, sued the College and its baseball coach 
on several claims, including battery and assault.®? These arose from a 
series of incidents which culminated in the athlete’s being ‘‘cut’’ from 
the team after playing for a short time.’® 

The district court granted summary judgment to the College on 
Lesser’s battery claim. Lesser failed to support his allegation that he 
was subjected to a battery when he got his hair cut in order to play 
on the team. However offensive he may have found the haircut, the 
ccurt found, Lesser consented to it and thus waived his right to 
complain.'® 

The court denied summary judgment, however, on Lesser’s assault 
claim. The claim arose from a ‘‘cup check,’’ in which the coach 
tapped or hit the players in the genital area with a baseball bat to 
determine if each player was wearing a ‘‘cup’’ or reinforced athletic 
supporter.’®° Although Lesser told the coach he was not wearing a 
‘‘cup’’ and the coach therefore refrained from striking him with the 
bat, Lesser testified that he experienced fear and apprehension of 
bodily harm during the incident. The court found that whether Lesser 
was placed in immediate apprehension of bodily harm presented a 
question of fact for the jury.1* 

Injuries allegedly caused by a music professor’s unusual behavior 
did not result in liability for the professor’s employer, the University 
of Idaho, in White v. University of Idaho.*®” While a social guest of 
Carol and Kenneth White, Professor Richard Neher surprised Mrs. 
White by touching her back with both hands as if he were playing a 
piano. According to the Whites, this contact unexpectedly caused 
serious injuries. Mrs. White would not have consented to the contact 
and found it offensive.*** Nevertheless, to hold the university liable 
for Mrs. White’s injuries under the Idaho Tort Claims Act, the Whites 
had to show that Neher’s act constituted negligence, not the inten- 
tional tort of battery.1*° Because Neher’s contact with Mrs. White 
constituted a battery, the University was immune from liability for 
the resulting injuries.’° 





182. For a discussion of Lesser’s other claims, see infra, notes 216-18 and 226-28 and 
accompanying text. 

183. 741 F. Supp. at 856-59. 

184. Id. at 865. 

185. Id. at 858. 

186. Id. at 865-66. 

187. 797 P.2d 108 (Idaho 1990). 

188. Id. at 109. 

189. ‘‘The Whites argue that because Professor Neher did not intend to cause harm, 
injury or offensive contact, his act constitutes negligence rather than the intentional tort 
of battery.... The sole issue presented by these facts is whether Professor Neher’s 
contact with Mrs. White constituted a battery. If it did, then the University of Idaho is 
immune from liability under [IDAHO Cone] § 6-904(3).’’ Id. 

190. Id. at 111. 
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In Delaney v. University of Houston,’ a University of Houston 
student sued the university for tort damages and breach of contract 
after she was raped in her dormitory room. Delaney repeatedly com- 
plained to dormitory management that an exterior door was being 
propped open because a key had broken off in the lock. Despite her 
complaints, no one repaired the door. In 1984, a man entered the 
dormitory through the broken door, found his way to Delaney’s room 
and raped her at gunpoint. At trial, the court granted the university’s 
summary-judgment motion. The Texas Court of Appeals affirmed, 
holding that, although Delaney framed her claim in breach-of-contract 
terms, the claim arose out of an intentional tort and was therefore 
barred under the Texas Tort Claims Act.*%? 

Courts decided several other claims implicating colleges and uni- 
versities. Those claims included conversion, breach of a fiduciary 
duty and lack of informed consent, libel, defamation, and fraud. 

In Moore v. Regents of the University of California,’®* John Moore 
sued the Regents of the University of California and others on claims 
relating to his treatment at the Medical Center of the University of 
California at Los Angeles (UCLA). Moore first visited the UCLA Med- 
ical Center on October 5, 1976, after learning that he had leukemia. 
Moore’s attending physician, Dr. David Golde, realized that certain 
blood products possessed significant commercial and scientific value, 
and that a patient whose blood contained those products would 
provide ‘‘competitive, commercial, and scientific advantages.’’*** Golde 
recommended that Moore’s spleen be removed; he told Moore the 
procedure was necessary to slow the progress of his disease. Based 
on Golde’s recommendations, Moore consented to the splenectomy. 
Without telling Moore, Golde and Shirley Quan, a researcher, arranged 
before the surgery to have portions of the spieen taken to a separate 
research unit. Moore underwent the procedure on October 8, 1976. 
Between November 1976 and September 1983, Moore frequently trav- 
eled from his home in Seattle to the UCLA Medical Center, following 
Golde’s advice that ‘‘such visits were necessary ... for [Moore’s] 
health and well-being.’’’°> During those visits, Golde withdrew blood, 
skin, bone marrow and sperm samples. 

In 1979, Golde established a cell line from Moore’s white blood 
cells. The Regents, naming Golde and Quan as inventors, applied for 
and, in 1984, received a patent on the cell line. Golde and the Regents 
negotiated agreements with Genetics Institute, Inc. and Sandoz Phar- 
maceuticals for the commercial development of the cell line.1°* Moore 
sued, alleging a variety of claims.” 





. 792 S.W.2d 733 (Tex. Ct. App. 1990). 

. Tex. Civ. Prac. & REM. CODE ANN. § 101.057(2) (Vernon 1986). 

. 793 P.2d 479 (Cal. Ct. App. 1990). 

. Id. at 481. 

. Id. 

. Id. at 482. Genetics Institute employed Golde as a consultant and gave Golde the 
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The Supreme Court of California ultimately held that Moore stated 
a claim against Golde for breach of fiduciary duty and lack of informed 
consent. His complaint alleged that, before the splenectomy, Golde 
formed the intent to use part of Moore’s spleen for research, and that 
Golde told Moore he needed the post-operative tests for his physical 
well-being.1% The gravamen of informed consent is allowing the 
patient to weigh the benefits against the risks of a given medical 
procedure. ‘‘A physician who adds his own research interests to this 
balance may be tempted to order a scientifically useful procedure or 
test that offers marginal, or no, benefits to the patient.’’*°° The re- 
maining defendants, however, had no fiduciary relationship with 
Moore and no duty to obtain his consent to medical procedures.” 

The court held Moore’s conversion claim insufficient; ‘‘to sue for 
. . . Conversion, one must have retained an ownership interest.’’?°! No 
authority either directly or analogously supported Moore’s ownership 
claim; statutory law strictly limited a continuing interest in excised 
cells, and the subject matter of the Regents’ patent could not be 
Moore’s property since the patented cell line was both factually and 
legally distinct from the cells taken from Moore’s body.” The court 
held that Moore’s remaining claims should be heard.” 

In Rosenthal v. Regents of the University of California,?* Paul I. 
Rosenthal, a professor and former chair of the Communications Studies 
Program (CSP) at the University of California, Los Angeles, alleged 


that the Committee on Undergraduate Courses and Curricula (CUCC) 
defamed him in a report it issued concerning the CSP.?° The trial 
court granted summary judgment and Rosenthal appealed. The Cali- 
fornia Court of Appeal affirmed, holding CUCC’s statements privileged 
under California law.?%° ‘‘The university community, both students 
and faculty, have a deep and abiding concern with reviews of the 
various departments at the University.’’?°” Additionally, the court held 





rights to 75,000 shares of Genetics common stock. Genetics also paid Golde and the 
Regents $330,000 over three years in exchange for exclusive access to the materials and 
research performed. Sandoz later became a party to the agreement, and agreed to increase 
Golde’s and the Regents’ compensation by $110,000. 

197. Id. at 481 n.4. Moore’s claims included conversion, lack of informed consent, 
breach of fiduciary duty, fraud and deceit, unjust enrichment, quasi-contract, bad-faith 
breach of the implied covenant of good faith and fair dealing, intentional infliction of 
emotional distress, negligent misrepresentation, intentional interference with prospective 
advantageous economic relationships, slander of title, accounting, and declaratory relief. 

198. 793 P.2d at 485-86. 

199. Id. at 484. 

200. Id. at 486-87. 
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203. Id. at 497. 
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205. Id. at 789. 
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that the statement was made without malice since the report, though 
critical of Rosenthal’s administrative leadership, was not, as a whole, 
unfavorable to him.” 

In Vargo v. Hunt,” Vargo, an Allegheny College student disciplined 
for cheating on a test, brought an action for defamation against Hunt, 
a fellow student who had reported her perception that Vargo was 
cheating. The trial court granted Hunt’s motion for summary judg- 
ment, finding Hunt’s report conditionally privileged. The Pennsyl- 
vania Superior Court affirmed.?*° The court noted that, under the 
College’s honor code, Hunt had an obligation to report her observa- 
tions of apparent cheating, and the College’s Honor Code Committee 
and Judicial Board had a corresponding right to be made aware of 
Vargo’s conduct.?*: More generally, the College community had a 
common interest in continuing a policy of honesty in the classroom.?"” 
Because Hunt disclosed her observations only to persons entitled to 
know of them, her disclosure was conditionally privileged, and no 
evidence indicated she had abused the conditional privilege. Vargo’s 
claim that Hunt had defamed him by falsely accusing him of cheating, 
therefore, failed as a matter of law.?" 

In Lidecker v. Kendall College,?** four nursing students brought 
fraud and other charges against Kendall College when the National 
League for Nursing (NLN) denied the College’s application for accred- 
itation. The four students transferred to another nursing program and 
were forced to repeat their junior year.?’> The trial court granted the 
College’s motion for judgment at the close of Lidecker’s case and she 
appealed. 

The Appellate Court of Illinois affirmed, holding that the students 
did not prove the College intended to deceive anyone by failing to 
inform them of its non-accredited status until after their enrollment. 
The students also failed to prove that the omission forced them to 
repeat their junior year. The College clearly informed the students 
that if they transferred after their junior year, they might not be given 
senior status in another program and might have to repeat some course 
work. The court rejected the students’ contention that the College was 
required to inform them fully of the consequences should the NLN 
deny accreditation. ‘‘In view of the important information which had 
been given to plaintiffs in class, they were required to inquire further 
and not sit idle, in regard to the precise significance of that infor- 





208. Id. 

209. 581 A.2d 625 (Pa. Super. Ct. 1990). 

210. Id. at 626 (citing Rankin v. Phillipe, 211 A.2d 56, 58 (Pa. Super. Ct. 1965); 
Keddie v. Pennsylvania State Univ., 412 F. Supp. 1254 (M.D. Pa. 1976)). 

211. Id: 

212. Id. at 628. 

213. Id. at 628-29. 

214. 550 N.E.2d 1121 (Ill. Ct. App. 1990). 

215. Id. at 1123 (1990). 
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mation.’’ Assurances given by college officials that NLN would grant 
accreditation status to the program were also insufficient to buttress 
the students’ claim, since opinions are not actionable. 

A baseball player brought fraud charges against his college and 
coach when he was ‘‘cut’’ from the team. In Lesser v. Nesheo County 
Community College,?** the court held that the College did not commit 
fraud by concealment when, before Lesser signed his letter of intent 
to play baseball, the College allegedly failed to inform him that he 
might be cut from the team, he would have to wear a military-style 
haircut to play on the team, and he could be fined for violating written 
or unwritten team rules. The court found that the letter of intent, 
which Lesser had read before signing, unambiguously put Lesser on 
notice that he might be cut from the team; the baseball coach informed 
him of the team’s haircut policy; and Lesser did not show that the 
use of monetary fines for violation of team rules was a material fact 
that would have affected his decision to attend and play baseball at 
the College.?”7 The court found, however, that Lesser raised a jury 
question concerning whether certain statements by the coach consti- 
tuted fraudulent misrepresentations.?"® 


V. INSTITUTIONAL CONTRACTS 


A number of 1990 tort cases, discussed earlier, also involved breach- 
of-contract claims against colleges and universities. In Ross v. Creigh- 
ton University’? Kevin Ross, a former student-athlete, asserted that 
Creighton University recruited him to play basketball knowing he was 
educationally unprepared for college work. He sued the University in 
contract and tort.??° To the extent that Ross’s contract claims did not 
amount simply to a repleading of his educational malpractice claims, 
the court found that Ross asked the court ‘‘to supply him open-ended 
terms that were not bargained for or agreed to by Creighton or Ross.’’??? 
Even assuming it had the power to create such terms, the court 
declined to do so, believing private regulatory groups such as the 
National Collegiate Athletic Association better suited than courts to 





216. 741 F. Supp. 854 (D. Kan. 1990). For more on this case, see supra notes 181-86 
and infra notes 226-28 and accompanying text. 

217. Id. at 863-64. 

218. Id. at 864. The statements in question were: (1) that Lesser would receive 
maximum exposure to major college and professional scouts while attending the College; 
(2) that the College would not recruit athletes and just turn them loose; (3) that the 
College’s coaching staff would work hard to improve Lesser’s ‘‘game;’’ (4) that Lesser 
would live in a two-person dormitory room; and (5) that the College’s coaching staff 
would give Lesser individual attention in developing his athletic ability. Id. 

219. 740 F. Supp. 1319 (N.D. Ill. 1990). 

220. For a discussion of Ross’s tort claims, see supra notes 143-49 and accompanying 
text. 

221. 740 F. Supp at 1330-32. 
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supervise the relationship between colleges and student-athletes.?22 

In Lidecker v. Kendall College,?* Lidecker transferred to another 
nursing program and had to repeat her junior year after the National 
League for Nursing denied Kendall’s accreditation. On Lidecker’s 
breach-of-contract claim,?** the Appellate Court of Illinois found that 
the only promises Kendall College made were those in the catalogue: 
to give a Bachelor of Science degree upon completion of the program 
and to prepare graduates for nursing practice. Lidecker failed to 
introduce any evidence that these promises were not kept.?25 

In Lesser v. Neosho County Community College,??° the court granted 
summary judgment for the College on Lesser’s breach-of-contract 
claim.” It held that the college did not breach its contract with Lesser 
by eliminating him from the baseball team. In clear and unambiguous 
language, the college promised only that Lesser would receive a 
scholarship, not that he would be allowed to play on the team.??* 

In Delaney v. University of Houston??° Delaney sued the university 
for breach of contract after she was raped in her dormitory room. 
Although framed in breach-of-contract terms, the court found, the 
claim arose from intentional tort and was barred under the Texas Tort 
Claims Act.?%° 

A final case required interpretation of an insurance contract. In 
Loyola Marymount University v. Hartford Accident and Indemnity 
Co.,?? Loyola Marymount University (LMU) dismissed Michael Cal- 
lahan, a tenured professor, for marrying while still a Jesuit priest. 
Callahan filed suit, alleging breach of his employment contract, wrong- 
ful discharge, violation of his right to privacy of marriage, secured 
by the California constitution,?*? and racial and gender discrimination 
under Title VII.2%* 

LMU also dismissed Marvin Wood, LMU’s baseball coach. Wood 
sued, alleging wrongful discharge, breach of the covenant of good 
faith and fair dealing, intentional infliction of emotional distress, 
negligence in evaluating his employment, preventing him from ob- 
taining employment by misrepresentation in violation of California’s 
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223. 550 N.E.2d 1121 (Ill. Ct. App. 1990). 
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Labor Code,?** and conspiracy to publish false accusations of his 
‘‘negligence.’’ 

Hartford Accident and Indemnity Company (Hartford), LMU’s in- 
surer, refused to defend LMU on the grounds that the suits were not 
within the scope of the relevant insurance policy. LMU filed suit 
against Hartford, seeking a declaration of its entitlement to coverage 
and defense of the claims, and damages for Hartford’s alleged breach 
of the covenant of good faith and fair dealing, and violation of the 
California Insurance Code.?*5 

LMU contended that the policy’s ‘‘Personal Injury’’ coverage ex- 
tended to Callahan’s and Wood’s claims since the coverage included 
injuries such as ‘‘the publication or utterance of a libel or slander or 
of other defamatory or disparaging material, or a publication or utter- 
ance in violation of an individual’s right of privacy ... or other 
invasion of an individual’s right of privacy.’’?** Hartford, however, 
met its burden of proving that the injuries fell within an exclusion 
stated in the policy: ‘‘This insurance does not apply ... to personal 
injury sustained by any person as a result of an offense directly or 
indirectly related to the employment or prospective employment of 
such person by the named insured.’’?°” 

LMU also argued that Callahan’s allegations of mental anguish and 
trauma in his Title VII action against LMU fell within the policy’s 
coverage of ‘‘Bodily Injury.’’ Hartford’s coverage under the terms of 
the policy extended to ‘‘damages because of bodily injury . . . caused 
by an occurrence....’’ ‘Bodily injury’’ was defined as ‘‘bodily 
injury, sickness, or disease,’’ and ‘‘occurrence’’ as ‘‘an accident, 
including continuous or repeated exposure to conditions, which re- 
sults in bodily injury or property damage neither expected nor in- 
tended from the standpoint of the insured.’’ Although the court agreed 
with LMU that Callahan’s allegations included bodily injury, it re- 
jected LMU’s argument that its allegedly discriminatory conduct in 
violation of federal law amounted to an occurrence. ‘‘[A]n intentional 
discharge or application of an employment policy does not become 
an accidental occurrence even if it has only an unintended federally 
prohibited discriminatory effect.’’?** 

LMU’s claim that the policy’s ‘‘Blanket Contractual Liability’’ cov- 
erage required Hartford to defend the suits also failed. ‘‘[C]ontractual 
liability coverage ... traditionally extends only to tort liabilities 
assumed by the insured under contract.’’°° Since this and each of 
LMU’s preceding claims failed, the court affirmed the trial court’s 
grant of summary judgment in Hartford’s favor. 





. Cat. Las. Cope § 1050 (West 1989). 

. Cat. Ins. CopE § 790.03(h) (West Supp. 1990). 
. 271 Cal. Rptr. at 530. 

. dS at-S3i. 

. Id. at 532. 

. Id-at’533. 
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VI. IMMUNITIES 


A. Sovereign Immunity, Section 1983, and State Courts 


In Howlett v. Rose?*°, the United States Supreme Court assessed 
whether a state-law defense of ‘‘sovereign immunity’’ is available to 
a school board in a Florida state court even though such a defense 
would not be available if the action had been brought in a federal 
forum.?*1 

In Howlett, the petitioner, a former high-school student, filed a 
complaint in a Florida state court naming the School Board of Pinellas 
County and three school officials as defendants. The petitioner con- 
tended that an illegal search of his car, and a resulting wrongful 
suspension from regular classes for four days,?4? violated his Fourth- 
and Fourteenth-Amendment rights.?** 

The Florida district court of appeals affirmed the dismissal of the 
plaintiff’s claim on grounds that under Florida law agencies of the 
state, including school boards, enjoy sovereign immunity and, moreo- 
ver, that Florida’s statutory*** waiver of sovereign immunity does not 
apply to section-1983 cases.?45 Relying on Hill v. Department of 
Corrections***, the court held that a state’s invocation of state common- 
law immunity from the use of its courts for suits against the state raised 
purely a question of state law. In Hill, the Florida Supreme Court held 
that Florida could waive its immunity from section-1983 actions but 
had not done so. The court of appeal stated that the statute in question 
was intended to waive sovereign immunity for state tort actions, but 
not for federal civil-rights actions commenced under section 1983. 

The United States Supreme Court expressed concern that the Florida 
state court may be ‘‘evading federal law and discriminating against 
federal causes of action’’ by extending absolute immunity from suit not 
only to the state but also ‘‘to municipalities, counties, and school 
districts who might otherwise be subject to suit under section 1983 in 
federal court.’’**? The Supreme Court found it within its province to 
inquire whether the Florida court, ‘‘by putting forward non-federal 
grounds of decision that were without any fair or substantial support,”’ 





240. 110 S. Ct. 2430 (1990). 

241. Id. at 2433. 

242. Id. 

243. Id. at 2434. 

244. See Fia. Stat. ANN. § 768.28 (West 1989). The Florida waiver-of-sovereign- 
immunity statute provides that the state and its subdivisions, including municipalities 
and school boards, are subject to suit in circuit court for tort claims ‘‘in the same manner 
and to the same extent as a private individual under like circumstances.’’ See 110 S. Ct. 
at 2435. 

245. 110 S. Ct. at 2435. 

246. 513 So.2d 129 (Fla. 1987). 

247. 110 S. Ct. at 2435. 
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were denying, in ‘‘substance and effect,’’ the petitioner’s constitutional 
rights.?48 

The Supreme Court stated that federal law is enforceable in state 
courts because ‘‘the Constitution and the laws passed pursuant to it 
are as much laws in the states as laws passed by the state legisla- 
tures.’’*° Moreover, the Supremacy Clause makes those laws the ‘‘‘su- 
preme law of the land’’’ and charges state courts with the coordinate 
responsibility to enforce that law according to their regular modes of 
procedure.?*° 

Accordingly, a state court may not, when the parties and controversy 
are properly before it, deny a federal right in the absence of a valid 
excuse; the supremacy clause forbids state courts to dissociate them- 
selves from federal law because of disagreement with its content or a 
refusal to recognize the superior authority of its grounds; and when a 
state court refuses jurisdiction because of a neutral state rule regarding 
the administration of the courts, the Supreme Court must act with the 
‘‘utmost caution’’ before deciding that the state court is obligated to 
entertain the claim.?*' The court held that ‘‘to the extent that the Florida 
law of sovereign immunity reflects a substantial disagreement with the 
extent to which governmental entities should be held liable for their 
constitutional violations, that disagreement cannot override the dictates 
of federal law.’’?5? 


B. Qualified Immunity of Individuals Sued for Violation of Federal 
Constitutional Rights 


University administrators, sued even in their individual capacities, 
may interpose a qualified immunity to suits alleging violations of federal 
constitutional rights. In 1990, courts continued to wrestle with the 
thorny problem of applying that immunity. 

Morris v. Clifford?* involved an allegedly unconstitutional discharge 
at the University of North Dakota. The individual defendants claimed 
qualified immunity from individual liability as a matter of law.?** The 
Eighth Circuit held that the defense of qualified immunity could not 
be invoked if the defendants’ alleged conduct violated ‘‘clearly estab- 
lished constitutional or statutory rights of which a reasonable person 
would have known... . A right is ‘clearly established’ if the contours 





248. Id. at 2437. 

249. Id. at 2438. 

250. Id. 

251. Id. at 2440. Of course, the requirement that ‘‘a state court of competent jurisdiction 
treat federal law as the law of the land does not necessarily include within it a requirement 
that the State create a court competent to hear the case in which the federal claim is 
presented.”’ Id. at 2441. 

252. Id. at 2444. 

253. 903 F.2d 574 (8th Cir. 1990). 

254. Id. at 576. 
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of the right are such that a reasonable official would understand that 
what he or she is doing violates that right.’’?*> The court agreed with 
the trial court that genuine issues of fact precluded summary judgment 
in favor of the individual defendants. The court focused on the fact 
that only after a warning letter from the plaintiff's dean and subsequent 
protests from the plaintiff did the defendants compile material which 
allegedly supported the decision to terminate.?°* ‘‘An issue of fact exists 
concerning whether a reasonable official would have acted as defen- 
dants did to cause the discharge of Morris.’’?5’ 

In another termination case, the defense of qualified immunity failed 
because, according to the First Circuit, ‘‘the law unambiguously pro- 
scribed stripping plaintiff’s tenure without engaging the gears of pro- 
cedural due process.’’5* Moreover, ‘‘an objectively reasonable official 
would indubitably have known that depriving [the plaintiff] of adequate 
notice and a meaningful opportunity to respond and explain concerning 
his tenure status violated the Fourteenth Amendment.’’?% 

Qualified immunity did protect university trustees and administrators 
involved in alleged violations of the First- and Fourteenth-Amendment 
rights of two former professors. At the time of the challenged conduct, 
the law did not clearly establish that speech concerning a personnel- 
oriented review committee was protected as a matter of public concern. 
Likewise, qualified immunity applied to the professors’ due-process 
claims because the law did not clearly establish that professors at the 
university had a property interest in being reappointed, promoted, or 
granted tenure.” 





255. Id. (quoting Harlow v. Fitzgerald, 457 U.S. 800, 818, 102 S. Ct. 2727, 2738 
(1982); and citing Anderson v. Creighton, 483 U.S. 635, 640, 107 S. Ct. 3034, 3039 
(1987)); Collins v. Marina-Martinez, 894 F.2d 474 (ist Cir. 1990); Colburn v. Trustees of 
Indiana Univ., 739 F. Supp. 1268, 1299 (S.D. Ind. 1990). 

256. 903 F.2d at 578. 

257. Id. at 579. 

258. Collins v. Marina-Martinez, 894 F.2d 474, 479 (1st Cir. 1990). For a related case, 
see Collins v. Martinez, 751 F. Supp. 16 (D.P.R. 1990). 

259. 894 F.2d at 481. 

260. Colburn v. Trustees of Indiana Univ., 739 F. Supp. 1268 (S.D. Ind. 1990). 

For cases addressing other types of immunities, see Cassells v. Univ. Hosp. at Stony 
Brook, 740 F. Supp. 143, 147-48 (E.D.N.Y. 1990) (New York waived its common-law 
immunity through its consent to suit in the state’s Human Rights Law, see N.Y. Exec. 
Law, art. 15, § 297 (9) (For more on this case, see infra notes 276-77 and accompanying 
text); State v. Hartsough, 790 P.2d 836 (Colo. 1990) (statutory waiver of state’s sovereign 
immunity, in actions for injuries resulting from operation of public hospital, correctional 
facility, or jail, did not encompass veterinary hospitals; university’s veterinary hospital 
was therefore immune from suit arising from death of llama, following severe injuries 
sustained during routine examination at veterinary hospital); Klobuchar v. Purdue Univ., 
553 N.E. 2d 169, 172-74 (Ind. Ct. App. 1990) (Indiana Tort Claims Act immunized state 
university from suit for injuries allegedly resulting from failure to enforce a law); Lesser 
v. Neosho County Comm. College, 741 F.Supp. 854 (D. Kan. 1990) (fraudulent-misrep- 
resentation claim not barred by discretionary-function immunity under Kansas Tort Claims 
Act, for ‘‘fraudulent conduct, if proved, is not an exercise of discretion and does not 
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C. Eleventh-Amendment Immunity 


The Eleventh Amendment?*' bars federal suits for damages, though 
not for an injunction,?*? brought against a state.?®* This prohibition 
protects as well universities that are arms of the state.?** In Rehberg v. 
Glassboro State College,?®° for example, a student at Glassboro State 
College sued the College and some Glassboro fraternities, alleging that 
the fraternities’ unlawful serving of alcohol to him at age nineteen 
proximately caused him to drive into a tree and injure himself. The 
court granted the College’s motion for summary judgment on grounds 
of Eleventh-Amendment immunity.?® The court did note that the Third 
Circuit had found another New Jersey institution, Rutgers University, 
not entitled to Eleventh-Amendment immunity.”*’ Nevertheless, the 
court found the differences between Glassboro and Rutgers sufficient 
to demonstrate that Glassboro was ‘‘more of an official entity and 
effective arm of the state’’ than Rutgers.” 

The Eleventh Amendment precludes suits against trustees and ad- 
ministrators in their official capacities.7°° Indeed, the Amendment may 
preclude a federal suit nominally brought against a university professor 
if the conduct at issue falls completely within the scope of the profes- 





involve policy-making judgments.’’ Id. at 866 (citing, in absence of Kansas case law, 
Dizick v. Umpqua Comm. College, 599 P.2d 444 (Or. 1979)); Johnson v. Grzadzielewski, 
465 N.W.2d 503, 507 (Wisc. Ct. App. 1990) (state maintenance employee had no 
ministerial duty to inform the university about the possibility of installing a second safety 
switch in an elevator involved in plaintiff’s injury; since act was discretionary, employee 
had governmental immunity from liability). 

261. ‘‘The Judicial power of the United States shall not be construed to extend to any 
suit in law or equity, commenced or prosecuted against one of the United States by 
Citizens of another State or by Citizens or Subjects of any foreign State.’’ U.S. Const. 
amend. XI. 

262. Lipsett v. Univ. of Puerto Rico, 745 F. Supp. 793 (D.P.R. 1990). 

263. Kentucky v. Graham, 473 U.S. 159, 167 n. 14, 105 S. Ct. 3099, 3106 n. 14 (1985); 
Edelman v. Jordan, 415 U.S. 651, 662-63, 94 S. Ct. 1347, 1355 (1977). 

264. See Black v. Goodman, 736 F. Supp. 1042, 1044 (D. Mont. 1990). 

265. 745 F. Supp. 1113 (E.D. Pa. 1990). 

266. Id. at 1116. 

267. Id. at 1115 (citing Kovats v. Rutgers, The State Univ., 822 F.2d 1303, 1308 (3d 
Cir. 1987)). 

268. Id. at 1115-16 (citing Fitchik v. New Jersey Transit Rail Operations, Inc., 873 
F.2d 655, 659, 662 (3d Cir.), cert. denied, 110 S. Ct. 148 (1989)). The court noted 
particularly that Glassboro had the power of eminent domain, was not separately incor- 
porated, could not sue and be sued, and was immune from all state taxation; the state 
had retained liability for any contractual debt accruing against Glassboro; the state retained 
significant control over Glassboro’s internal structure; and Glassboro, unlike Rutgers, was 
bound by the state’s Administrative Procedure Act, Civil Service Rules and Regulations, 
and competitive-bidding statutes. Id. at 1116. Accord: Pinto v. Universidad de Puerto 
Rico, 895 F.2d 18 (1st Cir. 1990); and Lipsett v. Univ. of Puerto Rico, 745 F. Supp. 793 
(D.P.R. 1990). 

269. Colburn v. Trustees of Indiana Univ., 739 F. Supp. 1268, 1280-81 (S.D. Ind. 
1990) (citing Shannon v. Bepko, 684 F. Supp. 1465 (S.D. Ind. 1988)). 
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sor’s duties as an employee; in such a case, the claim is in reality 
asserted against the state.?7° 

The Amendment operates to bar citizens from enforcing even pendent 
state-law claims brought in federal court against their state.?” Of course, 
a state may waive its Eleventh-Amendment protection,” but only the 
most express language or overwhelming textual implication will support 
such a waiver.?”? Accordingly, the Sixth Circuit, in Cowan v. University 
of Louisville School of Medicine,?* rejected the contention that a 
Kentucky statute providing for the purchase of insurance for university 
officials amounted to the state’s consent to suit in federal courts.?”5 In 
Cassells v. University Hospital at Stony Brook,?”* New York’s consent 
to suit, under its Human Rights Laws, in ‘‘any court of competent 
jurisdiction’’ did not suffice to waive the state’s Eleventh-Amendment 
immunity.?7” 

In Black v. Goodman,?”* the federal district court for Montana held 
that Congress did not abrogate state immunity in enacting section 
1983?” or the Age Discrimination in Employment Act, which was 





270. Harris v. Bd. of Trustees of Univ. of Illinois, 744 F. Supp. 825 (N.D. Ill. 1990). 
271. Cassells v. Univ. Hosp. at Stony Brook, 740 F. Supp. 143, 147-48 (E.D.N.Y. 1990) 
(citing Pennhurst State School & Hosp. v. Halderman, 465 U.S. 89, 122, 104 S. Ct. 900, 
919 (1984)); Black v. Goodman, 736 F. Supp. 1042, 1046 (D. Mont. 1990) (citing Parents 
for Quality Education v. Ft. Wayne Comm. Schools, 662 F. Supp. 1475, 1481 (N.D. Ind. 
1987)). 
272. Id. at 147 (citing Clark v. Barnard, 108 U.S. 436, 447, 2 S. Ct. 878, 883 (1883)). 
273. Id. (citing Edelman, 415 U.S. at 673, 94 S. Ct. at 1361; and Murray v. Wilson 
Distilling Co., 213 U.S. 151, 171, 29 S. Ct. 458, 464 (1909)). 
274. 900 F.2d 936 (6th Cir. 1990). 
275. Id. at 941. The plaintiff’s brief quoted Ky. Rev. Stat. ANN. § 164.2871 (1988): 
The governing board of each state institution of higher education [is] author- 
ized to purchase liability insurance for the protection of the individual members 
of the governing board, faculty, and staff of such institutions from liability for 
acts [and] omissions committed in the course and scope of the individual’s 
employment or service. Each institution may purchase the type and amount of 
liability coverage deemed to best serve the interest of such institution. Appel- 
lant’s Brief at 45. (Emphasis added by the court). 
The plaintiff neglected to include in his brief the following from the 1988 amendment 
to Ky. Rev. Stat. ANN. § 164.2871(3) (1988): 
[T]he purchase of liability insurance for members of governing boards, faculty 
members of governing boards, faculty and staff of institutions of higher edu- 
cation in this state shall not be construed to be a waiver of sovereign immunity 
or any other immunity or privilege. (Emphasis added by the court). 
900 F.2d at 941. 
276. 740 F. Supp. 143 (E. D. N.Y. 1990). 
277. Id. at 147-48 (citing N.Y. Exec. Law, art. 15, § 297(9) (McKinney 1982) (case 
citations omitted)). 
278. 736 F. Supp. 1042 (D. Mont. 1990). 
279. Id. at 1045 (citing Quern v. Jordan, 440 U.S. 332, 99 S. Ct. 1139 (1979)). 
On a related issue, a federal district court suggested, in Colburn v. Trustees of Indiana 
Univ., 739 F. Supp. 1268 (S. D. Ind. 1990), that in their official capacities, the trustees 
and administrators of Indiana University were not ‘‘persons’’ suable under section 1983 
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enacted under the commerce clause.”*° Relying on Fitzpatrick v. Blitzer,?* 
the court stated that Eleventh-Amendment immunity does not shield a 
state university from liability under Title VII, however, since it was 
enacted pursuant to the Fourteenth Amendment.?® 


VII. Access TO RECORDS 


The government employees, public media, activists and others con- 
tinued, in 1990, their efforts to gain access to records controlled by 
educational institutions or their affiliated organizations. In University 
of Pennsylvania v. Equal Employment Opportunity Commission,”* the 
Supreme Court was asked whether a university enjoys a special privi- 
lege, grounded in either common law or the First Amendment, against 
disclosure of peer-review materials to the government. The University 
of Pennsylvania argued that a showing of mere relevancy cannot man- 
date the disclosure of peer-review materials to the Equal Employment 
Opportunity Commission (EEOC). The University urged that a judicial 
finding of particularized necessity of access precede compulsory dis- 
closure of such information. The Court denied this request. 

In 1985, Rosalie Tung filed with the EEOC a charge of discrimination. 
She claimed that she was denied tenure at the University because she 
was sexually harassed by the departmental Chair and that he submitted 
a negative letter to the committee ultimately responsible for the tenure 
decision. Tung alleged that her qualifications equalled or exceeded 
those of the five male faculty members who had received more favorable 
treatment.?** Tung was given no reason for the decision against her. 
Her amended complaint stated that she was the victim of discrimination 
on the basis of race, sex, and national origin, in violation of Title VII 
of the Civil Rights Act of 1964.78 The University resisted the EEOC’s 
subpoena with regard to some of the tenure-file documents sought. The 
EEOC sought judicial enforcement.?*° Unsuccessful at the district and 
the appellate levels, the University secured certiorari. 





because Indiana University, as a state agency funded and controlled by the State of 
Indiana, was an “‘alter-ego’’ of the state. A suit against the University and its officials 
was therefore a suit against the state and state actors, not ‘‘persons”’ within the meaning 
of section 1983. Id. at 1279-80 (citing Will v. Mich. Dep’t of State Police, 109 S. Ct. 
2304 (1989)). The court did not definitively decide the ‘‘person’’ issue, but instead 
reached the same result under the eleventh amendment. Id. at 1280-81. 

280. 736 F. Supp. at 1045. 

281. 427 U.S. 445, 96 S. Ct. 2666 (1976). 

282. 736 F. Supp. at 1045. 

283. 110 S. Ct. 577 (1990). 

For an interesting assessment of this case, see Barbara Lee, The Supreme Court’s Univ. 
of Pennsylvania Ruling Does Not Sound the Death Knell for Peer Review, THE CHRON. 
OF HIGHER Epuc., Jan. 24, 1990, at B1, cols.2-4. 

284. 110 S. Ct. at 582. 

285. See 42 U.S.C. § 2000e-2(a) (1989). 

286. 110 S. Ct. at 581. 
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The Court first addressed the University’s claim of a common-law 
privilege”*” grounded in Federal Rule of Evidence 410.7% The University 
asked the Court to fashion a privilege that would protect the integrity 
of the peer-review process. Such a privilege, the Court responded, 
would not be created unless the interests that the privilege protects 
outweighed the need for probative evidence. Indeed, the Court felt that 
Congress had already addressed this issue: In enacting Section 3 of the 
Equal Employment Opportunity Act of 1972,28° Congress did not exempt 
from disclosure confidential peer-review materials. Section 3 eliminated 
the exemption educational institutions originally enjoyed under Title 
VII. Since Congress considered the relevant competing concerns when 
extending Title VII to include educational institutions, but saw no need 
to create a privilege for peer-review documents, the Court declined to 
exercise its authority to create a privilege.” 

The Court also noted that to require the Commission to demonstrate 
a specific reason for the disclosure ‘‘would place a substantial litigation- 
producing obstacle in the way of the Commission’s efforts to investigate 
and remedy alleged discrimination.’’** Acceptance of the University’s 
claim would open the door to other employers in similar positions of 
furthering speech and learning in the community.” 

The University claimed that requiring disclosure of peer-review eval- 
uations on a finding of mere relevance would have a ‘‘chilling effect’ 
on candid evaluations, undermine the existing process of awarding 
tenure, and result in a significant infringement of the University’s First- 
Amendment right of academic freedom?** The Court found misplaced 
the University’s reliance on Keyishian v. Board of Regents?** and Sweezy 
v. New Hampshire.?*> These cases involved governmental attempts to 
shape the content of academic speech or control teacher-employment 
criteria. The EEOC, however, sought not to regulate how teachers are 
selected, but rather to ensure that the criteria forbidden under Title VII 
were not used. The Court thus rejected the University’s assertion of an 
academic-freedom claim derived from those cases.” 

The Court labelled as ‘‘extremely attenuated’’ the University’s argu- 
ment that the First Amendment is infringed by the disclosure of peer- 





287. The University grounded its claim in Fep. R. Evi. 410 (‘‘Except as otherwise 
required by the Constitution . . . or provided by Act of Congress or in rules prescribed 
by the Supreme Court ... the privilege of a witness ... shall be governed by the 
principles of the common law as they may be interpreted by the courts of the United 
States in the light of reason and experience’’). See 110 S. Ct. at 582. 

288. 110 S. Ct. at 582. 

289. 86 Stat. 103, 42 U.S.C.A. § 2000e (1972). 

290. 110 S. Ct. at 582. 

291. Id. at 584. 

292. Id. at 585. 

293. Id. at 586. 

294. 385 U.S. 589, 87 S. Ct. 675 (1967). 

295. 354 U.S. 234, 77 S. Ct. 1203 (1957). 

296. 110 S. Ct. at 587. 
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review materials because disclosure undermines the confidentiality which 
is central to the peer review process, and this in turn is central to the 
tenure process, which in turn is the means by which the University 
seeks to exercise its asserted academic-freedom right of choosing who 
will teach.?°” Moreover, the injury to academic freedom struck the Court 
as ‘‘speculative;’’ ‘‘[njot all academics will hesitate to stand up and be 
counted when they evaluate their peers.’’*°* The Court concluded that 
the EEOC need not demonstrate any specific justification to be given 
access to peer-review materials.?°° 

Actual and prospective employees sought access to records as well. 
In Muskovitz v. Lubbers,*° Rosalyn Muskovitz, an assistant professor 
at Grand Valley State University (GVSU), sought (1) a copy of a letter 
from the dean to the provost regarding merit increases in faculty 
salaries; and (2) copies of confidential peer evaluations. When GVSU 
refused to turn over the requested documents, Muskovitz filed suit?” 
under Michigan’s Employee Right to Know Act.3° 

On appeal, the Court of Appeals of Michigan upheld the trial court’s 
grant of summary judgment, finding that the requested documents did 
not fall within the purview of the Act. First, the letter from the dean 
to the provost constituted a ‘‘staff planning’’ document, specifically 
excluded from disclosure by the Act.*°° Second, the Act also excluded 
‘“‘employee references supplied by an employer’’ to the extent that 
disclosing the references would reveal the identity of the person making 
the reference.** Peer evaluations, therefore, were not subject to disclo- 
sure under the Act. 

In Pathmanathan v. St. Cloud State University,°°° Sundramoorthy 
Pathmanathan, an unsuccessful candidate for employment as Director 
of Security and Parking Operations at St. Cloud State University, sought 
disclosure, under the Minnesota government data practices act,°* of 
tape recordings and field notes prepared by the University’s private 
investigator during an investigation of Pathmanathan’s background. The 
trial court concluded that the tape recordings and field notes were not 
government data because they were never in the University’s posses- 
sion, but remained in the investigator’s possession.*” The court of 





297. Id. at 587-88. 

298. Id. at 588. 

299. Id. at 598. 

300. 452 N.W.2d 854 (Mich. Ct. App. 1990), appeal denied, Jan. 29, 1991. 

301. Micu. Comp. Laws § 423.501 et seq. (West Supp. 1990). 

302. 452 N.W.2d at 858 (citing MicH. Comp. Laws § 423.501(2)(c)(ii) (West Supp. 
1990), which states that documents subject to disclosure do not include ‘‘[mJaterials 
relating to the employer’s staff planning with respect to more than one employee, 
including salary increases, management bonus plans, promotions, and job assignments’’). 

303. Id. (citing MicH. Comp. Laws § 453.201(2)(c)(i) (West Supp. 1990)). 

304. Id. 

305. 461 N.W.2d 726 (Minn. Ct. App. 1990). 

306. MINN. STAT. §§ 13.01-13.90 (1990). 

307. 461 N.W.2d at 728. 
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appeals reversed, finding that the contract between the University and 
the investigator gave the University exclusive ownership rights to all 
documentary materials prepared in the course of the investigation. 
Those materials were therefore government data, required to be dis- 
closed to Pathmanathan.°® 

Two Atlanta area newspapers requested documents from the Univer- 
sity of Georgia relating to the income of all university coaches.*°° Two 
coaches and the athletic director filed a complaint for declaratory 
judgment to determine whether the coaches’. income records were 
subject to the Georgia Open Records Act.?"° The trial court determined 
that eight of thirteen documents submitted for in camera inspection 
were subject to the Act, and both sides appealed. 

The Act requires that all documents ‘‘prepared and maintained in 
the course of the operation of a public office’ be offerec for public 
inspection and copying.*1? The Supreme Court of Georgia considered 
the term ‘‘operation of a public office’ in light of the fact that the 
University closely regulated its employees’ outside activities, requiring 
approval for, and reports of, such activities. From this, the court 
concluded that the following documents were subject to the Act: (1) 
records in the hands of employees regarding the receipt of athletic 
equipment and apparel; (2) records of outside income received in 
connection with outside activities; and (3) records in the hands of 
employees that were prepared for the purpose of complying with the 
University’s disclosure requirements.*’? Since the court’s standard for 
determining compliance with the Act differed from that of the trial 
court, the case was remanded for further proceedings. 

Access to income data figured as well in Roy v. Pennsylvania State 
University.*** The plaintiff in Roy requested, under Pennsylvania’s 
Right-to-Know Act,?* information on the salaries of certain Pennsyl- 
vania State University administrative officers. That Act opened to public 
examination the records of all state agencies. Penn State denied his 
request, and litigation ensued. The court found that Penn State was 
not a state agency for purposes of the Act, but rather a state-related 
agency. The court relied upon the fact that the Act incorporating Penn 
State gave its Board of Trustees the sole power to manage the affairs 
of the University.*** Further, while Penn State received substantial 





308. Id. at 728-29. Because the University’s argument that the definition of government 
data required physical possession by a governmental agency was a ‘‘plausible, though 
incorrect, interpretation of the statute,’ the court denied Pathmanathan’s request for 
attorney’s fees and costs incurred on appeal. Id. at 729. 

309. Dooley v. Davidson, 397 S.E.2d 922 (Ga. 1990). 

310. Ga. Cope ANN. § 50-18-70(a) (Michie 1990). 

311. 397 S.E.2d at 924 (quoting Macon Tel. Publishing Co. v. Bd. of Regents, 350 
S.E.2d 23, 25 (Ga. 1986)). 

312. 397 S.E.2d at 925. 

313. 568 A. 2d 751, 753 (Pa. Commw. Ct. 1990). 

314. 24 Pa.-Cons. Stat. ANN. §§ 2571-2573 (1962). 

315. 568 A.2d at 753. 
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amounts of money from the state, it still largely depended upon private 
contributions. The state’s regulation of the expenditure of those funds 
did not intrude upon the University’s status as a non-profit corporation 
chartered for educational purposes.*** 

The American Society for the Prevention of Cruelty to Animals 
(ASPCA) sought a permanent injunction prohibiting the State University 
of New York at Stonybrook (SUNY) from violating New York’s Freedom 
of Information Law and from denying access to documents used in 
conjunction with animal research conducted at SUNY.*” The ASPCA 
requested access to four different kinds of documents: project-review 
forms, project-review forms for projects not funded or implemented, a 
record of the final vote of members of the Laboratory Animal Users’ 
Committee (LAUC), and a list of other documents in the LAUC’s 
possession. 

First, the court ordered disclosure of project-review forms. SUNY 
asserted that revealing the information on the forms would chill research 
efforts because the forms detailed methods and anticipated uses of the 
research. SUNY bore the burden of ‘‘articulat[ing] particularized and 
specific justification’ for withholding the information and proving that 
the project review forms fell within statutory exceptions. The court 
therefore held that, except for limited information about the researcher, 
the forms must be disclosed.*® 

Second, the court ordered disclosure of project-review forms for 
projects that were not funded or implemented. It saw no difference 
between approved and non-approved project-review forms, finding that 
disclosing non-approved forms would not adversely affect ‘‘‘consultive 
functions of the government’’’ any more than disclosing approved 
forms.*1° 

Third, the court ordered the disclosure of final LAUC votes. SUNY 
argued that the Committee operated by consensus: no formal vote was 
taken, and no records were kept. The court countered by noting that 
‘‘whether by formal written ballot or informal oral expression, it is a 
vote, with the [project’s] approval or denial dependent upon the out- 





316. Id. 

317. ASPCA v. Bd. of Trustees of State Univ. of New York at Stonybrook, 556 N.Y.S.2d 
447, 449 (Sup. Ct. 1990). For a related case, see American Society for Prevention of 
Cruelty to Animals v. Bd. of Trustees of State Univ. of New York, 568 N.Y.S. 2d 631 
(N.Y. App. Div. 1991) (university’s laboratory-animal-user committee not a ‘‘public’”’ 
body within state open-meetings law). 

318. 556 N.Y.S.2d at 452 (quoting Matter of Fink v. Lefkowitz, 419 N.Y.S.2d 467 
(N.Y. 1979)). N.Y. Pus. Orr. Law § 87(2)(f) (McKinney 1988) allowed a public agency to 
withhold information that ‘‘if disclosed would endanger the life or safety of any person.’’ 
SUNY cited several instances of break-ins and arson at animal-research laboratories in 
the area. Accordingly, the court allowed SUNY to withhold the name, department and 
telephone number of the researcher, as well as the grant number or application number 
of the funding source. 556 N.Y.S.2d at 450. 

319. 556 N.Y.S.2d at 452 (citing Miracle Mile Associates v. Yudelson, 417 N.Y.S.2d 
142 (N.Y. App. Div. 1979)). 
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come of that vote.’’??° The court held that each member’s final vote 
must be recorded and disclosed. 

Fourth, the court denied the ASPCA’s request for a list of all docu- 
ments in the LAUC’s possession. The ASPCA had requested such a list 
from the LAUC, but the LAUC stated that SUNY, and not the LAUC, 
maintained the list. The ASPCA did not ask SUNY for the list, but 
insisted that, as an agency of the state, the LAUC was required to keep 
the list itself. The court held that although the LAUC was an agency 
required to keep a list of documents in its possession under New York’s 
Freedom of Information Law,°%?1 the law imposed no requirement that 
the LAUC, rather than SUNY, the larger state agency in control of the 
LAUC, maintain the list. ‘‘This can only lead to economics of scale, 
standardization of form and format of the lists maintained, [and] easier 
access to the lists by the public.’’?? 

In Guste v. Nicholls College Foundation,** the Louisiana Supreme 
Court allowed Louisiana’s Inspector General to seek access to the 
records of a private nonprofit corporation, the Nicholls College Foun- 
dation, organized for the benefit of Nicholls State University and its 
students and faculty. The state’s Attorney General, on behalf of the 
Inspector General, argued that the Foundation had received ‘‘public 
funds’’ and that the Foundation’s records were therefore ‘‘public re- 
cords’’ under the state’s Public Records Act.*?* The funds in question 
originated as mandatory ‘‘self-assessment’’ fees, collected by the Uni- 


versity from registering students for the benefit of the University’s 
Alumni Federation. The Alumni Federation, in turn, donated a per- 
centage of the fees to the Foundation. The Inspector General sought to 
examine the Foundation’s records, and the Foundation refused to allow 
the examination. The trial court granted the Foundation’s motion for a 





320. 556 N.Y.S.2d at 453. 

321. Id. N.Y. Pus. Orr. Law § 87(3)(c) (McKinney 1988) requires that each agency 
maintain ‘‘a reasonably detailed current list by subject matter, of all records in the 
possession of the agency, whether or not available under this article.’’ 

322. 556 N.Y.S.2d at 453. 

Another organization suing with regard to the use of animals in research failed a 
threshold test. People for the Ethical Treatment of Animals (PETA) objected to the 
Institutional Animal Care and Use Committee’s (Committee) approval of a professor’s 
proposal to study the auditory systems of barn owls. People for the Ethical Treatment of 
Animals v. Institutional Animal Care and Use Committee of Univ. of Oregon, 794 P.2d 
1224, 1225 (Or. Ct. App. 1990), aff'd, 817 P.2d 1299 (Or. 1991). When PETA filed suit, 
the trial court dismissed the claim, holding that PETA lacked standing. The Court of 
Appeals of Oregon affirmed, holding that the Committee was established by federal law 
to review proposals involving the experimental use of animals, and that PETA therefore 
had only a limited right to public participation in such matters. 794 P.2d at 1228. Under 
Oregon law, in order to have standing, PETA had to show that it was a ‘‘party to an 
agency proceeding.’’ The court held that PETA did not participate in the Committee’s 
proceedings. Id. [In 1991, the Supreme Court of Oregon affirmed the decision. Id., 817 
P.2d 1299 (Or. 1991).} ; 

323. 564 So. 2d 682 (La. 1990). 

324. Id. at 684-85 (citing La. Rev. Stat. ANN. § 44:1(A)(2)). 
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directed verdict and the court of appeal affirmed, but the Louisiana 
Supreme Court reversed.*25 

The court first found that the Alumni Federation was a ‘‘public 
body’’ for purposes of the Public Records Act,*?° and that the mandatory 
‘‘self-assessment’’ fees, because ‘‘imposed on the students in order to 
gain admission”’ to a public university, were public funds.*?”? The court 
then determined that the transfer from the Alumni Federation to the 
Foundation must be presumed to have been in furtherance of the 
Alumni Federation’s legal duty to promote the University, for otherwise 
the transfer would have violated the Louisiana Constitution’s prohibi- 
tion of donations by the state.*?® The court concluded that the Foun- 
dation, having accepted public funds from a public body in the discharge 
of that body’s constitutional or legal duties, could be required to 
disclose records concerning the receipt and expenditure of those funds.*?° 

A more unusual and, for academic-freedom enthusiasts, a more chill- 
ing use of freedom-of-information laws occurred in Russo v. Nassau 
Community College.**° According to Russo, New York’s Freedom of 
Information Law (FOIL)?*: required Nassau Community College to grant 
access, upon request, to teaching materials formally authorized for a 
course on ‘‘Family Life and Human Sexuality.’’ The court rejected, as 
too subjective and speculative to create a justiciable controversy, the 
College’s fear that a ‘‘chilling’’ of academic freedom would result from 
public access to authorized teaching materials. The court therefore 
concluded that the College’s academic-freedom argument lacked basis 
in fact or in law.3* 

In arguing that FOIL threatened academic freedom, the court main- 
tained, the College entirely misunderstood the statute. According to the 
court, FOIL gives the people the right to know what governmental 
institutions are doing, but those institutions, including the College, 
retain intact the right to determine their own policies. The court chided 
the College for desiring ‘‘[s]elf-indulgent secrecy,’’ which ‘‘is unbecom- 
ing, inappropriate and intolerable in this day and age of liberal discov- 
ery procedures.’’ ‘‘What is right,’’ the court continued, ‘‘can stand the 





325. Id. 

326. Id. at 687 (citing Spain v. Louisiana High School Athletic Ass’n, 398 So. 2d 1386 
(La. 1981); Seghers v. Community Advancement, Inc., 357 So. 2d 626 (La. Ct. App. 
1978)). 

327. Id. at 687-88 (citing Carter v. Fench, 322 So. 2d 305 (La. App. 1975), writ denied, 
325 So. 2d 277 (La. 1976)). 

328. Id. at 688 (citing La. Const. art. 7, § 14(A)). 

329. Id. at 688-89. The court noted that the Inspector General did not have the right 
to examine records unrelated to public funds. Private corporations wishing to avoid 
divulging nonpublic receipts and expenditures, therefore, ‘‘need only maintain separate 
and distinct books, accounts and records’’ for public and nonpublic funds. Id. at 689. 

330. 554 N.Y.S.2d 774 (N.Y. Sup. Ct. 1990). 

331. N.Y. Pus. Orr. Law §§ 84-90 (McKinney 1988 & Supp. 1990). 

332. 554 N.Y.S.2d at 778. 
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light of access and prove itself in the open forum. That, indeed, is 
what FOIL is designed to afford everywhere in government.’’**° 


VIII. FUNDING 


A. Guaranty Agencies 


In Ohio Student Loan Commission v. Cavazos,*** the Ohio Student 
Loan Commission (OSLC), a state guaranty agency administering the 
federal Guaranteed Student Loan Program (GSLP) in Ohio, challenged 
a federal statute requiring state guaranty agencies to transfer their excess 
cash reserves to the Secretary of Education.*** The OSLC alleged that 
the amendment constituted a taking of private property without just 
compensation and a violation of due process, both prohibited by the 
Fifth Amendment, and a questioning of the public debt, prohibited by 
the Fourteenth Amendment. On these grounds, the OSLC refused to 
transfer approximately $26 million in excess reserves to the Secretary, 
and filed suit for declaratory and injunctive relief.*** 

The district court granted summary judgment for the OSLC, but the 
Sixth Circuit reversed. The Court of Appeals determined that, although 
state or local governmental property may be ‘‘private’’ for Fifth-Amend- 
ment purposes, the excess reserves were not private property. The 
OSLC’s role resembled that of a trustee, not an owner, for the OSLC 
administered the funds from a federal program, not a state program.**” 
If the excess reserves had been private property, the court continued, 
nevertheless they would not have been ‘‘taken’’ by the government.*** 
Even if the OSLC had a contractual right to retain the excess reserves 
before passage of the challenged amendment, the Secretary did not 
abrogate the contract by requiring the transfer, for the OSLC had agreed 
to be bound by all changes in the statute or regulations governing the 
GSLP. By giving the OSLC contractual rights under the unamended 





333. Id. at 779. 

The court quickly disposed of the College’s assertions that the petition for access to 
the teaching materials was untimely, that the College was not a governmental agency 
subject to FOIL’s requirements, and that the teaching materials were not ‘‘records’’ as 
defined in FOIL. Id. at 775-76. The court also determined that the materials were not 
exempt from disclosure as ‘‘inter-agency or intra-agency materials,’ for courts have 
construed these terms to refer solely to pre-decisional and preliminary deliberative 
documents used in agency operations. The court noted ‘‘ample precedent’’ demanding 
that FOIL be liberally construed and that exemptions from disclosure be narrowly 
interpreted. Id. at 776-77. 

334. 900 F.2d 894 (6th Cir. 1990), cert. denied, 111 S. Ct. 245 (1990). 

335. Id. at 896-97 (citing Higher Education Act of 1965, § 422(e)(1), as amended, 20 
U.S.C. § 1072(e) (1982 ed. supp. V)). 

336. Id. at 897-98. 

337. Id. at 898-99. 

338. Id. at 899 (citing Connolly v. Pension Benefit Guaranty Corp., 475 U.S. 211, 224- 
25, 106 S. Ct. 1018, 1025-26 (1986)). 
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statute, Congress did not surrender the right to alter the contract by 
amending the statute, even without having expressly reserved that 
right.**° Having determined that the Secretary did not repudiate the 
contract with the OSLC, the court easily concluded that the Secretary 
did not violate due process or question the public debt by demanding 
that the OSLC transfer the excess reserves.**° The Fourth,**1 Seventh,*42 
and Eighth*** Circuits reached parallel results through similar reason- 
ae 


B. Educational Institutions 


Continental Training Services, doing business as Superior Training 
Services (Superior), offered correspondence and residential training 
courses in truck driving and heavy-equipment operation. When Superior 
opened in 1980, the Department of Education determined that Superior 
qualified as an institution whose students could receive federal financial 
aid under the Higher Education Act (HEA).** 

In 1987, however, the Department gave Superior formal notice that 
the length of its courses did not meet statutory and regulatory require- 
ments. Superior requested an ‘‘on the record’’ hearing before any 
suspension or termination of eligibility, but the Department refused, 
contending that a pre-termination hearing was not mandated by stat- 
ute.**° The Department revoked Superior’s eligibility in 1989. Superior 
immediately filed suit.3*” 





339. Id. at 900-02. 

340. Id. at 902. 

341. South Carolina State Educ. Assistance Auth. v. Cavazos, 897 F.2d 1272 (4th Cir.), 
cert. denied, 111 S. Ct. 243 (1990), and sub. nom. Maryland Higher Educ. Loan Corp. 
v. Cavazos, Id.; and North Carolina v. U.S., Id. 

342. Great Lakes Higher Educ. Corp. v. Cavazos, 911 F. 2d 10 (7th Cir. 1990). 

343. Education Assistance Corp. v. Cavazos, 902 F.2d 617 (8th Cir.), cert. denied, 111 
S. Ct. 246 (1990). 

344. See also Georgia Student Finance Comm’n v. Cavazos, 741 F. Supp. 899 (N.D. 
Ga. 1990). But see Rhode Island Higher Educ. Assistance Auth. v. Cavazos, 749 F. Supp. 
414 (D.R.I. 1990). 

345. 20 U.S.C. § 1070 et seq (1990). The Higher Education Act established the 
Guaranteed Student Loan Program and similar programs by which students obtain loans 
for higher education. The lenders are protected through federal governmental guarantees. 

346. Continental Training Services, Inc. v. Cavazos, 893 F.2d 877, 879-80 (7th Cir. 
1990). 

347. Id. at 880. Superior’s complaint, in six counts, alleged that the Department’s 
refusal to grant a hearing (1) violated Superior’s due-process rights; (2) violated the 
notice and hearing requirements of the Higher Education Act; (3) violated the Depart- 
ment’s regulations regarding the suspension, limitation, or termination of eligibility 
status; and (4) violated the procedural requirements of the Administrative Procedure Act 
(APA). In addition, Superior contended that the Department’s revocation constituted (5) 
an arbitrary and capricious action in violation of the APA and (6) a denial of equal 
protection. Id. 
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On appeal,*** the Seventh Circuit scrutinized the statute**® that Su- 
perior argued required the Department to grant Superior a hearing 
before terminating its eligibility. According to the court, the plain 
meaning of the statute required a hearing on the record ‘‘whenever the 
Department seeks to revoke the eligibility of an institution that previ- 
ously has been deemed eligible in all other respects.’’**° The court also 





348. Id. at 880-81. The Department appealed both the grant of a preliminary injunction 
and the grant of the permanent injunction. Since the district court granted a permanent 
injunction which superseded the preliminary injunction, the preliminary injunction was 
merged into the permanent injunction, and the appeal from the preliminary injunction 
was dismissed. Id. at 880. 

349. (1)... the Secretary is authorized to prescribe such regulations as may be nec- 
essary to provide for—- 

(D) the limitation, suspension, or termination of the eligibility for any program 
under this subchapter . . . of any otherwise eligible institution, or the imposition 
of a civil penalty. .. whenever the Secretary has determined, after reasonable 
notice and opportunity for hearing on the record, that such institution has 
violated or failed to carry out any provision of this subchapter... or any 
regulation prescribed under this subchapter. . . [.] 
20 U.S.C. § 1094(c)(1)(D) (1988). Continental Training Services, 893 F.2d at 881 (emphasis 
the court’s). 

350. 893 F.2d at 883. The Department, however, interpreted the statute to apply only 
in cases that revealed violations of ‘‘program implementation rules,’’ not to cases in 
which fundamental eligibility was in question. Since in the statute Congress had spoken 
directly on the issue, the court felt no need to defer to the Department’s interpretation 
of the statute. Id. at 884-85. ‘‘[A]s Justice Stevens observed in Chevron, this deference 
is not owed where ‘Congress has directly spoken to the precise question at issue.’ Only 
where the statute is ‘silent or ambiguous’ is there an issue of deference, for only in such 
cases may it be inferred that Congress has delegated a policy choice to the agency.”’ Id. 
(quoting Chevron U.S.A. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842, 
104 S. Ct. 2778, 2781 (1984)). 

The court also examined the Department’s argument that a hearing was not mandated 
by the following regulations prescribed under 20 U.S.C. § 1094: 

(b) This subpart [providing for hearing, if requested, prior to suspension, 
limitation, or termination] applies to an institution which violates any Title IV, 
HEA program statute, regulation, special arrangement, agreement, or limitation 
prescribed under authority of Title IV of the HEA; 
(c) This subpart [providing for hearing, if requested, prior to suspension, 
limitation, or termination] does not apply to a determination that—- 
(1) An institution of higher education fails at any time to meet the statutory 
definition set forth in section 435 [now section 1085], 481 [now section 1088] 
or 1201 of the HEA; 
(2) A vocational school fails at any time to meet the statutory definition set 
forth in section 435(c) [now section 1085] of the HEA... . 
34 C.F.R. § 668.81 (1988). The court noted the strong tension between (b) and (c) in that 
(b) tracked the statutory language while (c) created an exception to (b) without any 
statutory foundation. 893 F.2d at 889-90. Since the plain language of the statute provided 
no basis for the Department’s interpretation of § 688.81, the court rejected it. 

The court stopped short, however, of invalidating § 688.81(c), since it was unclear 
that it applied to Superior in this case. Section 688.81(c) allowed exceptions to the 
hearing requirement only when an institution failed to meet a statutory definition in the 
enumerated sections. When the institution fails to meet regulatory requirements, § 688.81 
does not except the hearing requirement. The Department made only cursory reference 
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addressed the district court’s finding that the Department deprived 
Superior of its due-process rights by failing to hold a hearing. The 
court identified and balanced Superior’s and the Department’s respec- 
tive interests in such a hearing. 

Concluding that Superior had a liberty interest at stake, the court 
noted that Superior, due to its heavy dependence on federal funding, 
would suffer serious financial detriment from revocation of its eligibil- 
ity. In addition, Superior would suffer a severe injury to its reputation 
due to the publicity surrounding a revocation of its eligibility as well 
as the Department’s allegations regarding Superior’s conduct.**' The 
court concluded that Superior, although only an indirect beneficiary of 
student-aid programs, had a property interest at stake, though an 
interest ‘‘‘less weighty than the interest of a . . . claimant.’’’?*? 

The Department’s interests in the revocation decision included ad- 
ministrative efficiency. The court found, however, that the Department 
too had an interest in ensuring that eligibility not be revoked without 
due consideration, ‘‘for the cutoff itself may close down the school and 
deprive students of the educational opportunity the HEA was designed 
to afford them.’’*** 

Despite Superior’s substantial liberty and property interests and the 
Department’s interest in ensuring that eligibility not be prematurely 
terminated, the court reversed the district court’s grant of summary 
judgment in Superior’s favor on its due-process claim: ‘‘Superior’s 
interest in receiving some predeprivation process may outweigh the 
Department’s interest in not providing any, but this does not determine 
how much predeprivation process should be required.’’*** Said the 
court: “‘If predeprivation written submissions suffice for disability 
claimants, then it is hard to argue that a provider of services, whose 
interest is less, should be entitled to more process.’’%55 

Although the court reversed the summary judgment on the due- 
process claim, it concluded that the Department still must comply with 
all the provisions of the HEA before terminating Superior’s eligibility. 
Accordingly, the court upheld the permanent injunction barring ter- 
mination of Superior’s eligibility prior to the Department’s providing 
the requisite hearing.*** 





to two of the statutes in its final ruling. Neither of the statutes made mention of course- 
length requirements. Since Superior met the statutory requirements given in § 688.81, 
the Department was not relieved of its duty to provide Superior a hearing prior to 
revoking its eligibility. 893 F.2d at 890. 

351. 893 F.2d at 892-93. 

352. Id. at 893 (quoting Northlake Comm. Hosp. v. United States, 654 F.2d 1234, 1242 
(7th Cir. 1981)). 

353. Id. 

354. Id. 

355. Id. at 894. (The court relied on Matthews v. Eldridge, 424 U.S. 319, 345-47, 96 
S. Ct. 893, 907-09 (1976), for the proposition that disability claimants need not be given 
predeprivation hearings). 

356. Id. at 894. 
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C. Students 


1. Parental Duty to Support 


In Zakarin v. Zakarin,**’ a divorced father appealed the modification 
of a child-support order requiring that he pay $2,000 per month for his 
daughter’s support and college education until she reached age twenty- 
one.*** Florida’s Third District Court of Appeal, disagreeing with a 
decision of the Fourth District Court of Appeal, upheld the modification 
even though the father would not have been obligated to pay for his 
daughter’s college expenses if he had remained married to her mother.*** 
Following other courts that have recognized an obligation of a finan- 
cially able parent to educate an adult child, the court reasoned that, 
‘‘but for the divorce, the child’s college expenses probably would have 
been paid[;] thus as a policy matter, the child should not be deprived 
of the educational opportunity simply because the parents are di- 
vorced,’’36° 

In Napier v. Hutchinson,** the trial court ordered a divorced father 
to pay educational support of $250 a month for his son Steven, a 
student at an out-of-state college. Steven’s mother appealed, objecting 
that this amount was too small because it was based on in-state tuition 
and did not provide for ‘‘incidental expenses’’ amounting to over $6,000 
a year.** The Pennsylvania Superior Court, noting Steven’s decision to 
travel rather than work during the summer before college, ‘‘echo[ed] 
the trial court’s sentiment that if Steven actually needs ‘incidentals’ 
costing over $6,000 per year, he should provide them from his own 
earnings.’’°°? The court therefore held that the trial court did not abuse 
its discretion in setting educational support for Steven at $250 a 
month.°* 

The Alabama Court of Civil Appeals in Bayliss v. Bayliss*® ruled 
that in cases involving post-minority support for college education 





357. 565 So. 2d 790 (Fla. Dist. Ct. App. 1990). 

358. The age of majority in Florida was twenty-one when the original support order 
was entered in 1969. The court determined that the Florida legislature’s 1973 enactment 
lowering the age of majority to eighteen had no retroactive effect on the support order. 
Id. at 791 n.1. 

359. Id. (disagreeing with Leaird v. Leaird, 540 So. 2d 243 (Fla. Dist. Ct. App. 1989)). 

360. Id. at 792 (citing Annotation, Post-Secondary Education as Within Nondivorced 
Parents’ Child-Support Obligation, 42 A.L.R. 4TH 795 (1985); Annotation, Responsibility 
of Noncustodial Divorced Parent to Pay for, or Contribute to, Costs of Child’s College 
Education, 99 A.L.R. 3D 322 (1980)). 

361. 579 A.2d 981 (Pa. Super. Ct. 1990). 

362. Id. at 982. 

363. Id. at 983 (citing DeWalt v. DeWalt, 529 A.2d 508 (Pa. Super. Ct. 1987) (parent 
not required to provide sufficient funds to allow college-age child to remain idle during 
summer months)). 

364. Id. at 982. 

365. 575 So.2d 1117 (Ala. Ct. Civ. App. 1990). 
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when the child is already attending college, the trial court’s decision 
is retroactive to the time of the filing of the request.*** The court noted 
that, without retroactivity, appeals might delay such a case until college 
attendance was completed; the non-custodial parent could thus avoid 
the duty to provide support.**’ 


2. Service Commitments 


In Buongiorno v. Sullivan,** a medical-school graduate, Paul A. 
Buongiorno, sought a waiver of his post-graduation obligations as a 
National Health Service Corps (NHSC) scholarship recipient. In return 
for the scholarship award, Buongiorno had promised to practice for 
two years in a part of the country lacking sufficient medical personnel, 
or, if he failed to do so, to repay three times the scholarship funds 
plus interest. After graduation and a residency, Buongiorno was as- 
signed to practice with the Indian Health Service in Arizona or Okla- 
homa. Buongiorno applied for a waiver on the grounds that his wife’s 
medical condition made her virtually immobile.** The NHSC, applying 
a regulation of the Department of Health and Human Services (HHS), 
denied the waiver. The district court held in favor of Buongiorno, 
finding the HHS regulation facially invalid as a matter of law.*”° The 
D.C. Circuit reversed, holding that the regulation did not exceed the 
statutory authority of the Secretary of HHS and was not arbitrary, 
capricious, or manifestly contrary to the statute.°7 

In another case, the United States brought an action against James F. 
McCrackin to recover the costs of educating McCrackin for three years 
at the United States Air Force Academy. Following McCrackin’s res- 
ignation from the Academy in the face of drug charges,?”? the Secretary 
of the Air Force determined McCrackin ineligible to fulfill his active- 
duty-service commitment (ADSC), and directed McCrackin to reimburse 
the government for the cost of his education at the Academy. On cross 
motions for summary judgment, the district court held that both a 
federal statute and a statement of understanding signed by McCrackin 
authorized the Secretary’s actions,*”? and that the Secretary reasonably 





366. Id. at 1122. 

367. Id. at 1121. 

368. 912 F.2d 504 (D.C. Cir. 1990). 

369. Id. at 506-07. 

370. Id. at 508 (citing Buongiorno v. Sullivan, Civ. No. 86-1867 AER (D.D.C. July 13, 
1989)). 

371. Id. at 508-10 (following Chevron U.S.A. Inc. v. Natural Resources Defense Council, 
Inc., 467 U.S. 837, 104 S. Ct. 2778 (1984)). The court remanded the case to the district 
court for consideration of Buongiorno’s challenge to the regulation as applied. Id. at 510. 

372. United States v. McCrackin, 736 F. Supp. 107, 108-09 (D.S.C. 1990), aff’d, 929 
F.2d 695 (4th Cir. 1991). 

373. At the time of his admission, McCrackin signed a ‘‘Statement of Understanding,’ 
which provided in part as follows: 

I agree as a condition of receiving advanced education as defined in Title 10, 
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concluded that McCrackin could not complete his ADSC.°” [In 1991, 
the Fourth Circuit affirmed the district court.*’5] 


3. Student-Loan Collection 


In Veal v. First American Savings Bank,?”* former students of a 
bankrupt business college, which had ceased operations before the 
students completed their training, sought, among other things, rescis- 
sion of guaranteed student loans. The students sued, not the bankrupt 
college, but solvent lending institutions and loan guarantors, reinsurers, 
and secondary purchasers. The students alleged that these defendant 
institutions stood in the position of the college because of their ‘‘close 
connection’”’ with it.%”” 

The district court disagreed, holding that the students failed to state 
a claim, and the Seventh Circuit affirmed.*”* Although the students 





United States Code, Section 2005: 
(1) to complete the educational requirements specified in this agreement and 


to serve on active duty for the period specified in this agreement, and 
kek 


(3) that if I voluntarily or because of misconduct, fail to complete that period 
of active duty, I will, as specified by the Air Force, reimburse the United States 
for the percentage of the cost of my education which the period not served on 
active duty is of the specified period. 

* 


* * 


10 U.S.C. § 2005 (1986) grants the Secretary of the Air Force authority to require 

reimbursement: 
§ 2005 (a) The Secretary concerned may require, as a condition to the Secretary 
providing advanced education assistance to any person, that such person enter 
into a written agreement with the Secretary concerned under the terms of which 
such person shall agree— 
(1) to complete the educational requirements specified in the agreement and to 
serve on active duty for a period specified in the agreement; 
kee 
(3) that if such person, voluntarily or because of misconduct, fails to complete 
the period of active duty specified in the agreement, such person will reimburse 
the United States in an amount that bears the same ratio to the total cost of 
advanced education provided such person as the unserved portion of active 
duty bears to the total period of active duty such person agreed to serve... . 
xk 

374. McCrackin, 736 F. Supp. at 113. 

375. 929 F.2d 695 (4th Cir. 1991). 

For more on service commitments, see Van Bellingham v. Dep’t of Educ., 555 N.Y.S.2d 
571 (N.Y. Sup. Ct. 1990). Van Bellingham involved a New York law granting loan 
forgiveness to graduates of registered medical schools in exchange for practicing in an 
area of the state designated as having a shortage of physicians. Plaintiff did not graduate 
from a registered medical school, but applied for forgiveness, and the Department of 
Education denied her application. The court held that the Department’s denial of her 
application bore a rational relationship to the state’s purpose of encouraging physicians 
to practice in certain areas, and that the plaintiff was not denied due process or equal 
protection. 

376. 914 F.2d 909 (7th Cir. 1990). 

377. Id. at 911-12. 

378. Id. at 911. 
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alleged facts that, if proven, would constitute fraud by the college, they 
did not charge the defendant institutions with any wrongful conduct.°”° 
The allegations against the college, furthermore, could not be imputed 
to the defendants as a result of the ‘‘close connection’’ between the 
college and the defendants, amounting io an “‘origination relation- 
ship.’’° An institution’s failure to render educational services is a 
defense to repayment of a student loan to the lender, when an ‘“‘origi- 
nation relationship’ exists between the institution and the lender, in 
the case of federally guaranteed student loans.**: The student plaintiffs, 
however, held loans guaranteed by private or state agencies not subject 
to federal student-loan guaranty regulations.** 

In a similar case, Yale University Adjustment Service v. Gallichon,?® 
a university’s adjustment service sued a former student, Gallichon, to 
collect a student loan on which he had defaulted. Gallichon contended 
that the university had breached its obligations to him by ‘‘unfairly’’ 
changing its degree requirements, and that therefore he need not resume 
payments on the loan until the university reversed its decision to refuse 
him a degree. He likened his withholding of payments to conduct 
justified by consumer legislation such as an automobile ‘‘lemon law.”’ 
The court did not find this comparison valid, for Gallichon’s obligation 
to repay the borrowed money was distinct from any disagreement about 
his degree. Rather, noting that Gallichon’s pleadings explicitly admitted 
both the amount due and the validity of his obligation to pay it, the 
court held in favor of the adjustment service.** 

In United States v. McGill,3*° the federal government sued a former 
medical student, William McGill, to collect a loan assigned to the 
government by the lending bank. McGill, in turn, filed a third-party 
complaint against the bank, arguing that the bank’s failure or refusal 
to perform specified actions entitled him to relief. According to McGill, 
the bank (1) failed to send him needed deferment forms and then 





379. Id. at 913. 

380. Id. at 913-14. An “‘origination relationship’’ is a ‘‘special relationship between a 
school and a lender,’’ involving delegation to the school of ‘‘substantial functions or 
responsibilities normally performed by lenders before making loans,’’ so that the school 
is considered to have ‘‘originated’’ a loan made by the lender. Id. n.5 (citing 34 C.F.R. 
§ 682.200 (1989)). 

381. Id. (citing 34 C.F.R. §§ 682.512(d)(1), 682.512(e), and 682.512(a) (1989)). 

382. Id. at 914 (citing 34 C.F.R. § 682.103 (1989)). The court also held that the 
defendants were not subject to the Federal Trade Commission’s rule on preservation of 
consumer defenses, 16 C.F.R. § 433.2, and were not assigned the students’ notes by the 
college so as to be subject to defenses against the college, see IND. CopE ANN. § 26-1-3- 
306 (Burns 1986). Id. 

The court pointed out that the students could still seek a remedy through the Depart- 
ment of Education’s recently enacted ‘‘Compromise and Write-Off Procedures,’’ as well 
as in bankruptcy court or state court. Id. n. 7. 

383. 572 A.2d 388 (Conn. App. Ct. 1990). 

384. Id. at 389. 

385. 734 F. Supp. 1014 (S.D. Fla. 1990). 
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refused to defer payment on the loan; (2) neglected to give the govern- 
ment McGill’s correct address, so that he was not notified of the loan 
assignment; (3) did not make a substantial effort to collect the loan; (4) 
did not act in good faith; and (5) did not cooperate with McGill’s 
attempt to consolidate his student loans. 

The court responded that (1) McGill was contractually required to 
apply for the deferment but failed to do so, and the bank’s failure to 
send enough deferment forms did not effect a modification of the 
contract; (2) the bank had no duty to verify the correctness of addresses 
supplied to it by McGill and transmitted by it to the government; (3) 
McGill, as borrower, had no standing to assert that the bank had used 
too little effort to collect from him; (4) no term of good faith was 
implied in the contract or otherwise imposed by law, and McGill was 
estopped from obtaining an affirmative recovery by his own failure to 
comply with the contract’s terms; and (5) the bank had no duty to 
cooperate in consolidating McGill’s loans, especially when the bank’s 
loan to McGill had already been sold to the government.*** The court 
therefore granted the bank’s motion for summary judgment.**’ 

In Games v. Cavazos,*** Eric Games sued the United States Depart- 
ment of Education (DE) and United States Student Aid Funds, Inc. 
(Student Funds), a guaranty agency*®* participating in the Federal 
Guaranteed Student Loan Program. Games alleged that both DE and 
Student Funds violated Games’ right to procedural due process through 
the interception of Games’ federal-tax refund and its application to the 
repayment of Games’ defaulted Guaranteed Student Loan.* Student 
Funds moved for summary judgment both on the original claim filed 
against it by Games and on its own counterclaim to recover the balance 
of the loan owed by Games.°* 

Following Games’ default, Student Funds conditionally assigned the 
loan to DE.**? In 1987, pursuant to its contractual arrangement with 
DE, Student Funds sent to Games a ‘‘65-day letter’’*®* stating that DE 





386. Id. at 1017-18. 

387. Id. at 1018. 

388. 737 F. Supp. 1368 (D. Del. 1990). 

389. Student Funds operates as a not-for-profit guarantee agency pursuant to the Higher 
Education Act, 20 U.S.C.A. § 1071 (West 1990). See 737 F. Supp. at 1370. 

390. 737 F. Supp. at 1369. Federal law permits any federal agency that is owed a 
‘‘past due legally enforceable debt’’ to notify the Secretary of the Treasury of the amount 
of such debt. Upon receipt of notice from a federal agency of a debt, the Secretary 
determines whether the person’s federal tax refund shall be paid to the agency. Federal 
agencies may refer debts to which the taxpayer has been given sixty days to present 
evidence that all or part of the debt is not past due or legally enforceable. 31 U.S.C.A § 
3720A (West Supp. 1990). See 737 F. Supp. at 1372-73. 

391. 737 F. Supp. at 1371. 

392. Id. 

393. The letter stated that DE rules require that a request to review any of Games’ 
objections to the intended procedure be filed ‘‘within 65 days of the date printed on this 
letter.’’ Id. 
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held a defaulted student loan for which Games was responsible.*%* The 
letter stated further that if permitted by law in 1988 the Internal Revenue 
Service would deduct from Games’ tax refund the amount of the student 
loan in default.*** Games alleged that the 65-day letter and the failure 
of the defendants to provide him with a hearing prior to the interception 
of his tax refund violated procedural due process under the Fifth 
Amendment.*% 

The court stated that Games had a property interest in his tax refund 
and accordingly was entitled to due process with respect to that prop- 
erty interest. But how much process was due? Games challenged the 
constitutional adequacy of the notice provided on grounds that the 65- 
day letter failed (1) to provide a list of defenses to the tax intercept; 
(2) to inform him of his right to counsel; and (3) to explain adequately 
the procedures for objecting to the intercept.*%” 

In addressing Games’ constitutional contentions, the court found that 
although Games’ loss of his tax refund constituted a cognizable injury 
for standing purposes, the injury was ‘‘not fairly traceable to the alleged 
constitutional deficiencies of the 65-day letter.’’*°* Accordingly, the 
court found thei Games lacked standing to challenge the constitutional 
sufficiency of the 65-day letter.°” 

Moreover, the court found constitutionally adequate the notice pro- 
vided in the letter. The court relied on Anderson v. White,*°° which 
noted that the Supreme Court has never required pre-hearing notices 
to contain a list of possible defenses or to explain in intricate detail 
available hearing procedures.*”' The court stated that student-loan debt- 
ors such as Games sign a promissory note that sets forth the conditions 
of the loan.*°? The promissory note specifies the date on which the 
loan becomes due and from the outset puts student borrowers on notice 
of the conditions that would prevent the loan from becoming past- 
due.*? Moreover, the court found that student debtors are likely to 
know whether the debt is past-due and legally enforceable.*™ 

The court assessed Games’ interest under the test announced by the 
Supreme Court in Mathews v. Eldridge.*°® That test looks to the private 
interests that will be affected by official action, the risk of an erroneous 





394. Id. 

395. Id. 

396. Id. at 1372. 

397. Id. at 1374. 

398. Id. at 1375. 

399. Id. 

400. 888 F.2d 985 (3d Cir. 1989). 

401. 737 F. Supp. at 1375. 

402. Id. at 1376. 

403. Id. 

404. Id. The court also found that the failure of the letter to inform borrowers of their 
right to consult an attorney did not constitute a constitutional violation. Id. at 1377. 

405. 424 U.S. 319, 335, 96 S. Ct. 893, 903 (1976). 
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deprivation through the procedures used, and the probable value of 
additional safeguards. The court found that Games’ property interest in 
his tax refund satisfied the first prong of the test.*°° The risk of an 
erroneous deprivation of his tax refund, however, was minimized, since 
Games was not interested in ‘‘sleeping on his rights.’’*°” The court then 
considered the relative costs and benefits of additional procedures. The 
court found the 65-day letter reasonably calculated to apprise student- 
loan debtors of the pendency of a tax-refund interception and to afford 
them an opportunity to present their objections.*” 

Games contended that the failure to grant him a hearing violated his 
due-process rights.*” The court stated that the negligent failure to grant 
Games’ request for a pre-deprivation review did not in itself violate 
due process. Moreover, Games was notified that his refund had been 
intercepted, but had declined to avail himself of the available post- 
deprivation procedure.*’° 

The court found that Student Funds’ role in the loan program was 
limited to assigning post-due accounts to DE for collection, generating 
the 65-day letters, and conducting reviews.*": To require Student Funds 
to ‘‘negotiate repayment agreements and provide documents would 
strain its limited resources.’’*? Accordingly, to eliminate the use of 
collection agencies and require Student Funds and DE to perform the 
ministerial tasks performed by collection agencies would be, under the 
third prong of Mathews, overly burdensome relative to the minimal 


chance of similar miscommunications.*** Accordingly, the court found 
that the balancing test of Mathews dictated the conclusion that the use 
of collection agencies to receive responses to the 65-day letter did not 
violate due process.‘ 

In Hurst v. United States Department of Education,**> the Department 
of Education filed a counterclaim for the balance due on a student loan 





406. 737 F. Supp. at 1377. 

407. Id. at 1377. 

408. Id. at 1378. 

409. Id. at 1379. 

410. Id. at 1381. 

411. 

412. 

413. Id. 

414. Id. at 1382. 

Games also alleged that Student Funds violated the Federal Debt Collection Practices 
Act, 15 U.S.C.A. § 1692 (1982 & Supp. 1990) (FDCPA), by sending the 65-day letter and 
the salary-offset notice. The FDCPA is intended to eliminate ‘‘abusive debt collection 
practices by debt collectors.’”” 737 F. Supp. at 1382. The Act makes it unlawful for ‘‘debt 
collectors’ to use abusive tactics while collecting debts for others. 

The court examined the relationship between Student Funds and DE and the role of 
Student Funds in the Guaranteed Student Loan Program. The court found that Student 
Funds acted within a highly regulated program and therefore did not constitute a ‘‘debt 
collector’ within the FDCPA. Id. at 1389. 

415. 901 F.2d 836 (10th Cir. 1990). 
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after the debtor filed suit against the Department to recover part of the 
debt, previously offset by the Internal Revenue Service against the 
debtor’s income-tax refund.*’® A six-year statute of limitations would 
have barred the Attorney General from filing suit against the debtor, 
on the Department’s behalf, to enforce the loan obligation. The De- 
partment nevertheless asserted that its counterclaim for enforcement of 
the same obligation was not time-barred, because the statute of limi- 
tations expressly limited only the filing of suit on defaulted student 
loans and made no reference to counterclaims.*?” 

The Tenth Circuit disagreed, pointing out an ‘‘obvious and crucial’’ 
difference between the statute in question and those construed in cases 
on which the Department relied. In those cases, the government’s right 
to enforce expired claims by way of counterclaims or offsets arose from 
express statutory language, qualifying the limitations provisions so as 
to allow such enforcement.**® No such language appeared in the statute 
of limitations governing actions on defaulted student loans, and the 
Department cited no authority interpreting that or any similar statute 
to allow filing of counterclaims after the expiration of the limitations 
period. Turning to the ‘‘unconditional language’’ of the statute and to 
‘“‘general principles of federal limitations law,’’ the court saw no com- 
pelling reason to deviate from the ‘‘fairly well[-]established’’ rule that 
‘“‘a counterclaim for affirmative relief . . . is subject to the operation of 
pertinent statutes of limitation.’’ The court therefore affirmed the district 
court’s grant of summary judgment in favor of the debtor.*” 

In Williams v. State Scholarship Commission,*?° individuals who 
allegedly defaulted on Illinois Guaranteed Student Loans (GSLs) initi- 
ated a class action to enjoin the Illinois State Scholarship Commission 
(ISSC) and its officials from filing all GSL collection actions in Cook 
County, as prescribed by a special venue statute for student loans.*?' 
The Illinois Supreme Court deemed the special venue statute so arbitrary 
and unreasonable as to deprive alleged student-loan defaulters of due 
process.*?? 

The court reached this conclusion through a lengthy analysis of the 
statute and the facts of the case in light of the balancing test of Mathews 
v. Eldridge.*? The court determined that the student borrowers’ private 





416. See Grider v. Cavazos, 911 F.2d 1158 (5th Cir. 1990), in which the court held 
that the Secretary of Education could not use a tax-refund offset to collect a student loan 
which the Secretary could not otherwise collect, because more than ten years had passed 
since the debt became delinquent in the hands of the Secretary’s assignor. 

417. 901 F.2d at 836-37 (citing Higher Education Act of 1965, § 484A(a)(4)(C), as 
amended, 20 U.S.C. § 1091a(a)(4)(C)). 

418. Id. at 837 [citations omitted]. 

419. Id. at 837-38 [citations omitted]. 

420. 563 N.E.2d 465 (Ill. 1990). 

421. Id. at 467. 

422. Id. at 473. 

423. 424 U.S. 319, 334-35, 96 S. Ct. 893, 903 (1976), cited in Williams, 563 N.E.2d 
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interests were adversely affected, because they were deprived of mean- 
ingful access to the courts by the ISSC’s practice of obtaining default 
judgments and pursuing post-judgment proceedings exclusively in Cook 
County.*** This practice presented a risk of erroneous deprivation of 
private interests because, for all practical purposes, alleged defaulters 
might be unable to appear in Cook County to present any defenses they 
might have.*?> Additional procedural safeguards—specifically allowing, 
under the general venue statute, an alternative venue in the county of 
the debtor’s residence or where the loan was obtained—would signifi- 
cantly reduce the risk of erroneous deprivation, and would also avoid 
the ‘‘otherwise irreconcilable conflict’? between the general and the 
special venue provisions.‘?* Finally, the government’s interest in effi- 
ciently processing a large and rapidly growing volume of student-loan 
default cases did not justify filing all such cases in the Cook County 
circuit court, with its huge case backlog, when the state attorney 
general’s office could readily litigate those cases in any county of the 
state.*?” 


4. Bankruptcy 


a. ‘‘Undue Hardship”’ 


Bankruptcy courts constantly wrestle with whether one seeking 


discharge of a student loan has shown the requisite ‘‘undue hardship,”’ 
which the Bankruptcy Code does not define.*?* In In re Simons,*?° two 
Chapter-7 debtors, the Simonses, filed a complaint to determine dis- 
chargeability of their student loans on grounds of undue hardship. 
Because attempts to articulate bright-line standards have proven un- 





at 469. 

The Mathews test consists of three factors: (1) the private interest that will be affected 
by the official action; (2) the risk of erroneous deprivation of such interest through the 
procedures used and the probable value, if any, of additional or substitute procedural 
safeguards; and (3) the government’s interest, including the function involved and the 
fiscal and administrative burdens that the additional or substitute procedural requirements 
would entail. Williams, 563 N.E.2d at 469. 

424. 563 N.E.2d at 473-75. 

425. Id. at 475-76. 

426. Id. at 476-81. 

427. Id. at 481-83. The court also held that ISSC’s use of ‘‘boilerplate’’ venue-waiver 
or forum-selection clauses in GSL agreements—which, the court found, amounted to 
‘adhesion contracts,’’ because the [student borrowers] were in a disparate bargaining 
position, and, if they wanted the loan, were forced to take it or leave it—was contrary 
to public policy. Id. at 486-87. Finally, the court affirmed the trial court’s award of 
attorney fees to the student borrowers, but vacated its award of interest on the attorney 
fees. Id. at 487 (citing Thaxton v. Walton, 478 N.E.2d 1350 (Ill. 1985); In re Special 
Education of Walker, 546 N.E.2d 520 (Ill. 1989)). 

428. See generally, 11 U.S.C.A. § 101 and § 523(8)(B) (1979 & Supp. 1990). 

429. 119 Bankr. 589 (Bankr. S.D. Ohio 1990). 
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satisfactory,*°° the court maintained, a determination of undue hard- 
ship requires consideration of all the elements proposed by the various 
courts that have attempted to formulate such standards. The court 
therefore considered the Simonses’ ‘‘current income and employment, 
future income and employment prospects, current and future ex- 
penses, education, work skills, employment history, support respon- 
sibilities, health, poverty level standards, and evidence of intent to 
abuse the bankruptcy system.’’**! The court concluded that the loans 
should not be discharged because, although their current levels of 
income and expenses did not allow for repayment of the loans, the 
Simonses’ failed to prove that their financial situation would not 
improve in the foreseeable future.**? 

In In re Boston,*** the holder of a master’s degree in public admin- 
istration, Catherine L. Boston, filed for Chapter-7 bankruptcy and 
sought a hardship discharge of her educational loans. She stipulated 
that she had not received any benefit from her postsecondary educa- 
tion, for high-school graduates occupied the same job classification 
and made a least as much money as she did.*** The court denied 
Boston’s petition for discharge.**® 

The court applied a series of three tests, adopted by a ‘‘substantial 
number of courts,’’ for determining whether a debtor may discharge 
an educational loan because of undue hardship.*** Boston passed the 
first, the ‘‘mechanical test,’’ because her financial resources during 
the foreseeable future would not suffice for both self-support and debt 
repayment. Boston failed the ‘‘good faith test,’’ however, because her 
hardship was self-imposed: She declined to relocate to an area with 
greater job opportunities. Boston also failed the ‘‘policy test,’’ because 
her primary motive in filing a Chapter-7 petition was to discharge her 
educational-loan debts, which made up eighty-four percent of her total 
indebtedness. She therefore did not rebut the ‘‘presumption against 
discharge’’ established by her failure to pass the ‘‘good faith test.’’*%” 

It is clear that undue hardship, however difficult to assess, means 
more than ‘‘unpleasantness,’’ ‘‘garden variety hardship,’’ or present 
inability to pay.*** In In re Burton, the debtor was a talented artist 





430. Id. at 592-93 (citing, e.g., In re Johnson, 5 Bankr. Ct. Dec. (CRR) 532 (Bankr. 
E.D. Pa. 1979); Brunner v. New York State Higher Educ. Servs., 831 F.2d 395, 396 (2d 
Cir. 1987); In re Bryant, 72 Bankr. 913 (Bankr. E.D. Pa. 1987); In re Correll, 105 Bankr. 
302 (Bankr. W.D. Pa. 1989); Matter of Coleman, 98 Bankr. 443, 451 (Bankr. S.D. Ind. 
1989)). 

431. Id. at 593. 

432. Id. 

433. 119 Bankr. 162 (Bankr. W.D. Ark. 1990). 

434. Id. at 163. Boston worked for the Arkansas Department of Human Services as a 
social-services representative. Id. 

435. Id. at 166. 

436. Id. at 165-66 (citing In re Johnson, 5 Bankr. Ct. Dec. 532 (Bankr. E.D. Pa. 1979)). 

437. Id. 

438. In Re Burton, 117 Bankr. 167, 169 (Bankr. W.D. Pa. 1990) (citing In re Lezer, 21 
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with marketable skills and at least four years of college education; he 
was unmarried and had no family support obligations; and he had 
not shown that his allegedly poor mental and physical health would 
prevent him from future gainful employment. His difficulties, the 
court bluntly stated, ‘‘appear[ed] to be self-inflicted,’’ and he could 
choose to overcome them. Because the debtor had failed to show that 
his financial resources would be insufficient in the foreseeable future 
to enable him to support himself at a subsistence level while repaying 
his student loans, he was not entitled to discharge the loans under 
Chapter 7.*°° 


b. Good-Faith Plan 


Courts wrestle as well with whether bankruptcy plans under Chapter 
13 of the Bankruptcy Code are proposed in good faith. In In re 
Mckinney,**° Karl M. McKinney, a college graduate working at a job 
not requiring a college education, proposed a Chapter-13 bankruptcy 
plan under which unsecured creditors, including student-loan credi- 
tors, would receive a twenty-percent dividend. Student loans made 
up eighty-one percent of McKinney’s unsecured debt.**? The bank- 
ruptcy court refused to confirm McKinney’s plan, holding that it had 
not been proposed in good faith, and the district court affirmed.**? 

The bankruptcy court did err, according to the district court, in 
suggesting that a Chapter-13 plan violates the good-faith requirement 
merely because it does not provide for one hundred-percent repayment 
of outstanding student loans, which would not be dischargeable under 
Chapter 7. This factor, the court maintained, is relevant but not 
dispositive in determining good faith.**? The court also noted, how- 
ever, that McKinney had made little or no effort to repay or to 
restructure his loans, even though his education enabled him to 
receive a higher salary than he had previously received, and he himself 
testified that he expected to secure a better job as a result of his 
education. Furthermore, McKinney’s disposable monthly income ex- 
ceeded his identified expenses by more than enough to cover the 
student-loan payments, and he filed for bankruptcy only a year-and- 
a-half after the first payment became due.*** The court therefore upheld 
the bankruptcy court’s finding that McKinney’s plan was not proposed 
in good faith.**5 





Bankr. 783, 787 (Bankr. N.D.N.Y. 1982); In re Abrams, 19 Bankr. 64, 66 (Bankr. D. Neb. 
1982)). 

439. Id. at 170-71. 

440. 118 Bankr. 968 (S.D. Ohio 1990). 

441. Id. at 969. 

442. Id. at 971. 

443. Id. at 970 (citing In re Doersam, 849 F.2d 237 (6th Cir. 1988)). 

444. Id. at 971. 

445. Id. at 970-71. Because McKinney inexcusably failed to file an amended plan or 
otherwise to prosecute his case, the court then affirmed the bankruptcy court’s decision 
dismissing McKinney’s Chapter-13 case for want of prosecution. Id. at 971. 
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In In re Castonguay,**® a former student, Denise Castonguay, pro- 
posed a Chapter-13 bankruptcy plan in which ninety percent of her 
indebtedness would be discharged.**”? The court applied the factors 
enumerated by the Tenth Circuit in Flygare v. Boulden*** for deter- 
mining whether a Chapter-13 plan was filed in good faith. Specifically, 
the court noted, Castonguay proposed to pay only a ten-percent div- 
idend to her creditors, all of whom were unsecured; her plan was to 
last only thirty-six months (later amended to forty months), rather 
than the maximum sixty months; and her primary purpose in seeking 
Chapter-13 relief was to discharge student-loan debts, constituting 
almost nintey-five percent of her total debt, that would not be dis- 
chargeable under Chapter 7.**° ‘‘When student loans are at issue,’’ the 
court emphasized, ‘‘the amount of repayment is particularly crucial 
[in] determining good faith.’’*°° The court concluded that Castonguay’s 
plan was ‘‘an abuse of the provisions, purpose and spirit of Chapter 
13 of the Bankruptcy Code.’’** 

Another court, however, insisted that such determinations of good 
faith may not consider the nature of the debt, the length of the plan, 
or the amount to be paid.**? In In re Selden, the court upheld a law- 
school graduate’s 36-month Chapter-13 plan to discharge student-loan 
debts not dischargeable under Chapter 7, even though the student- 
loan creditors would receive only about four percent of the amount 
owed.**3 


Before 1984, the court noted, the Ninth Circuit had held that a 
bankruptcy court ‘‘must make its good-faith determination in the light 
of all militating factors.’’*5* Many courts, even after 1984, took this 
language to justify an inquiry into the percentage of the loan balance 
to be paid.**> A 1984 amendment to Chapter 13 of the Bankruptcy 
Code, however, ‘‘clarifies that the ‘good faith’ standard . . . does not 
set any minimum amount or percentage of payments that must be 





446. 119 Bankr. 256 (Bankr. D. Kan. 1990). 

447. Id. at 258. 

448. 709 F.2d 1344 (10th Cir. 1983). 

449. 119 Bankr. at 258. 

450. Id. The court explained: ‘‘One reason is that under a Chapter 13 filing a debtor 
is able to discharge what is otherwise a nondischargeable student loan debt under Chapter 
7.... Further, a student loan creditor is not the ordinary unsecured creditor. . . . ‘[T]he 
student loan creditor is entitled to at least as much, if not more, protection than any 
other unsecured creditor because HEAF [the Higher Education Assistance Foundation], 
and ultimately the taxpayer, cannot protect itself in this situation.’’’ Id. at 258-59 (quoting 
In re Stewart, 109 Bankr. 998 (D. Kan. 1990)). 

451. Id. at 259 (citing Flygare, 709 F.2d at 1347). 

452. In Re Selden, 116 Bankr. 232 (Bankr. D. Or. 1990), aff’d, 121 Bankr. 59 (D. Or. 
1990). 

453. Id. at 238-39. 

454. Id. (quoting In re Goeb, 675 F.2d 1386, 1390 (9th Cir. 1982)). 

455. Id. (citing In re Warren, 89 Bankr. 87 (Bankr. 9th Cir. 1988)). 
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made to unsecured creditors.’’*** In Selden the court interpreted this 
amendment to prohibit any inquiry into a plan’s length or amount of 
payments in determining good faith. Rather, the court asserted, ‘‘Con- 
gress has preempted the field’’ in other sections of Chapter 13 re- 
garding length of plan, amount of payments, and type of debts 
dischargeable, including student-loan debts not dischargeable under 
Chapter 7. ‘‘Courts are not free,’’ the court maintained, ‘‘to judicially 
overrule the acts of Congress under the guise of an inquiry into ‘good 
faith.’’’*®7 

Having removed length of plan, amount of payments, and type of 
debts from the ‘‘good faith’’ inquiry, the court turned to the remaining 
facts and circumstances cited by the student-loan creditors as evidence 
of lack of good faith, and held that the debtor had met the burden of 
showing good faith. The court found that the debtor had not, as the 
creditors alleged, obtained her student loans with the intention of 
discharging them in bankruptcy rather than repaying them. Student 
loans were the debtor’s only debts, and she had borrowed less than 
the full amount for which she was eligible while living in ‘‘severe 
financial distress’’ during law school—not the behavior one would 
expect of someone who did not intend to repay the loans.*** The 
debtor also provided ‘‘credible and satisfactory’’ explanations of in- 
correct items on her Chapter-13 statement.*®® Finally, the court con- 
sidered ‘‘the most damning evidence of a lack of good faith,’’ namely, 
the debtor’s purchase of an expensive stereo set and of high-quality 
professional work clothes for her job as a deputy district attorney, 
together with an overestimate of heating expenses. The court ‘‘doubt[ed] 
that Congress intended that to be a basis for denying the debtor the 
relief she so greatly need{ed].’’ The court therefore found that the 
debtor proposed the Chapter-13 plan in good faith, and upheld the 
plan with only minor modifications.*® [Effective January 1, 1991, 
federal legislation limits discharge of student loans under Chapter 13 
to those situations qualifying for discharge under Chapter 7. ‘‘Good 
faith’’ is no longer an issue.**’] 





456. Id. at 235 (quoting 5 Kinc, COLLIER ON BANKRUPTCY { 1325-08, at 1325-46 (15th 
ed. 1989) (discussing 11 U.S.C. § 1325, as amended 1984)). 

457. Id. (citing 11 U.S.C. §§ 1325(b), 1328(a)). 

458. Id. at 237. 

459. Id. at 235-37. 

460. Id. at 237-39. In In re Selden, 121 Bankr. 59 (D. Or. 1990), creditors challenged 
the confirmation of the debtor’s Chapter-13 reorganization plan. The court held that the 
debtor filed the plan in good faith, even though it proposed payment of only four percent 
of student-loan debts that would have been nondischargeable under Chapter 7, since she 
devoted her disposable income to the plan. 

But see In Re Carpico, 117 Bankr. 235 (Bankr. S.D. Ohio 1990) (proposed Chapter-13 
bankruptcy plan, under which unsecured creditors, including student-loan creditors, 
would receive, over a 47-month period, only eight percent of amount owed was not 
proposed in good faith). 

461. 11 U.S.C.A. § 523(8) (Supp. 1991). 
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c. The Automatic Stay 


Howard Gustafson filed for bankruptcy on May 2, 1986; his debts 
were discharged on October 3, 1986. Among Gustafson’s debts was a 
student loan payable to California State University-Fresno (CSUF). On 
July 11, 1986, Gustafson requested that CSUF release his transcripts. 
He informed CSUF of his bankruptcy proceedings, but a CSUF official 
told Gustafson that his transcripts would not be released until CSUF 
received notice of the discharge. After repeated requests, the CSUF 
official notified Gustafson by mail that the only way to release his 
transcripts prior to receiving notice of the discharge was for Gustafson 
to reaffirm the debt.*®? Gustafson then filed suit against CSUF and the 
court awarded sanctions against CSUF for Gustafson’s attorney’s fees. 

On appeal, the Bankruptcy Appellate Panel first noted that the law 
provided for an automatic stay, after the filing of the bankruptcy 
petition, of ‘‘any act to collect, assess, or recover a claim against the 
debtor that arose before the commencement of the case.’’**? Although 
the automatic stay does not apply to loans found non-dischargeable 
by a bankruptcy court, the automatic stay does apply, the court found, 
when the debt is merely presumed to be nondischargeable, but has 
not yet been held by a bankruptcy court to be nondischargeable. 

After finding that the automatic stay applied, the court addressed 
whether CSUF’s withholding of Gustafson’s transcripts constituted an 
attempt to collect the claim in violation of the automatic stay. The 
court held that withholding the transcript could serve no other purpose 
than to compel Gustafson to pay the debt he owed.*** The fact that 
CSUF took no affirmative action to collect the debt was not dispositive. 
In certain instances ‘‘a refusal to take affirmative action can ... 
constitute an act to collect a claim in violation of the automatic 
stay.’’*°> The court also rejected CSUF’s characterization of its actions 
as similar to an administrative freeze, in which the creditor’s right to 
set-off could be lost if the account was not frozen and the debtor was 
allowed to dissipate the funds. Unlike the administrative freeze, 
‘‘withholding of a transcript ... does not allow the creditor to gain 
anything or avoid the irreparable loss of substantive rights.’’4* 

After concluding that withholding Gustafson’s transcript violated 
the automatic stay, the court addressed CSUF’s contention that the 
violation was not willful, and, therefore, was not subject to sanctions. 





462. In re Gustafson, 111 Bankr. 282, 284 (9th Cir. 1990). 

463. 11 U.S.C. § 362(a)(6) (1988). Section 362(h) further provides that violations of 
the automatic stay result in the violator’s libility for ‘‘actual damages, including costs 
and attorneys’ fees, and in appropriate circumstances . . . punitive damages.”’ 

464. 111 Bankr. at 286-87. 

465. Id. at 287 (citing In re Farmers Markets, Inc., 792 F.2d 1400, 1404 (9th Cir. 
1986)). 

466. Id. at 287-88. The court also held that the fact that CSUF withheld Gustafson’s 
transcript only in response to his questions was ‘“‘legally insignificant.’’ Id. at 288. 
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The court held that ‘‘a ‘willful violation’ does not require a specific 
intent to violate the automatic stay. Rather the statute provides for 
damages upon a finding that the defendant knew of the automaiic 
stay and that the defendant’s actions which violated the stay were 
intentional.’’*°” Despite the fact that CSUF’s actions were not mali- 
cious, it clearly knew of the automatic stay and intentionally withheld 
Gustafson’s transcript. Accordingly, the court concluded that CSUF’s 
actions amounted to a violation of the automatic stay and affirmed 
the bankruptcy court.* 

[In 1991, on appeal, the Ninth Circuit reversed, holding that the 
Eleventh Amendment precluded the recovery in federal court of mon- 
etary sanctions from the state.*®° The court declined to address whether 
the University had violated the automatic stay since Gustafson received 
his transcripts after he filed the request for sanctions; accordingly, 
the issue was moot.*7°} 


d. Dischargeability Generally 


In In re McKinney,*”' a state student-loan guaranty agency continued 
to demand repayment of a consolidated student loan after the debtor 
was granted a discharge in bankruptcy. The bankruptcy court deter- 
mined that, absent undue hardship, student loans are dischargeable 
if, and only if, they became due more than five years before the debtor 


filed for bankruptcy.*”? The student-loan creditor maintained that a 
consolidated loan under the Higher Education Act constitutes a new 
loan and thus changes the date the loan first becomes due; because 
the debtor’s consolidated loan first became due less than five years 
before his filing for bankruptcy, the creditor argued, it was not 
dischargeable.*7* 

Finding this a case of first impression, the court examined the 
language and the legislative history of the federal statute regulating 
student-loan consolidation. The court saw no indication that Congress 
intended loan consolidation to have any effect on loan dischargeabil- 
ity, and so concluded that dischargeability depended on the due date 
of the original loans, not the consolidated loan. Because the debtor’s 
original loans became due more than five years before he filed for 
bankruptcy, therefore, the loans were dischargeable.*” 





467. Id. (quoting In re Bloom, 875 F.2d 224, 227 (9th Cir. 1989) (quoting in turn 
INSLAW, Inc. v. United States, 83 Bankr. 89 (D.D.C. 1988)). 

468. 111 Bankr. at 288. 

469. In Re Gustafson, 934 F.2d 216 (9th Cir. 1991). 

470. Id. at 217 n. 1. 

471. 120 Bankr. 416 (Bankr. N.D. Ohio 1990). 

472. Id. at 418 (citing 11 U.S.C. § 523(a)(8)). 

473. Id. at 419 (citing 20 U.S.C. §§ 1074, 1078-3). 

474. Id. at 420-21. The court declined to impose sanctions upon the student-loan 
creditor for its post-discharge collection efforts, finding that, while those efforts were 
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In In re Martin,*”> two bankrupt debtors sought discharge of a loan 
they had obtained for the education of their son. Reading the appli- 
cable provision of the Bankruptcy Code literally, the court determined 
that ‘‘all ... ‘educational loans’ which are made by the debtor are 
{nondischargeable] . ... One must examine the purpose for the loan 
only and not the benefit that the borrower may or may not derive or 
the fact that the borrower is not the student obtaining the educa- 
tion.’’*”6 Although much of the legislative history addressed the 
‘“‘transgressions of student debtors,’’ the court found ‘‘no rational 
basis for interpreting this language as words of limitation, considering 
the general policy sought to be enforced, and the clear language of 
the statute.’’*”” The court therefore held the loan nondischargeable as 
an educational loan made by the debtors, even though for their son’s 
rather than their own benefit.*”* 


IX. EMPLOYMENT?*72 


A. The Employment Contract 


Faculty and staff handbooks figured prominently in litigation in- 
volving employment contracts. In Gilbert v. Tulane University,*®° the 
former director of Tulane University’s Physical Plant Department, 
Charles E. Gilbert, sued the University for wrongful discharge.**? On 


appeal, the Fifth Circuit rejected Gilbert’s argument that Tulane’s staff 
handbook modified his at-will employment and gave him a contractual 
right to the grievance procedures set forth in the handbook. The 
handbook was merely informational, and the University made no 
promises to Gilbert regarding the benefits described in the hand- 
book.**? The court also rejected Gilbert’s argument that the University 





improper, they were ‘‘not so egregious as to warrant an imposition of sanctions based 
on [the creditor’s] belief that the loans were not discharged.’’ Id. at 421. 

For more on dischargeability, see In Re Barciz, 123 B.R. 771 (Bnkr. N.D. Ohio 1990), 
in which the court found that any time the original repayment period of a student loan 
is set aside by an agreed modification of payments a ‘‘suspension of the repayment 
period’’ occurs, making the loan nondischargeable under 11 U.S.C. § 523 (a)(8)(A). A 
suspension may be invalid upon a showing that the lender or guarantor acted in bad 
faith. 

475. 119 Bankr. 259 (Bankr. E.D. Okla. 1990). 

476. Id. at 261 (construing 11 U.S.C. § 523(a)(8)) (emphasis in original). 

477. Id. (emphasis added). 

478. Id. at 260, 262. 

479. For a discussion of employment contracts with a religious dimension, see Welter 
v. Seton Hall Univ., 579 A.2d 332 (N.J. Ct. App. 1990), discussed at text accompanying 
notes 89-100, supra. 

480. 909 F.2d 124 (5th Cir. 1990). 

481. See id. at 126 (citing La. Civ. Cope ANN. arts. 1778, 2747 (West 1987); Brannan 
v. Wyeth Laboratories, Inc., 526 So. 2d 1101, 1103-04 (La. 1988); Johnson v. Delchamps, 
897 F.2d 808, 810 (5th Cir. 1990)). 

482. Id. at 126-27 (citing Wall v. Tulane University, 499 So. 2d 375, 375-76 (La. Ct. 
App. 1986), writ denied, 500 So. 2d 427 (La. 1987)). 
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was equitably estopped to deny his right to invoke the grievance 
procedures. Gilbert failed to prove justifiable reliance on the availa- 
bility of the procedures; the handbook was ambiguous as to whether 
the procedures were available to high-level managerial employees such 
as Gilbert, and furthermore ‘‘Gilbert himself recognized that the pro- 
cedures did not appear to apply to him.’’*** The court expressed no 
opinion, however, concerning whether ‘‘lower-level Tulane employees 
might have a more serious claim to have justifiably relied on the 
availability of the grievance procedures.’’** 

In De Simone v. Skidmore College,*®® Michael J. De Simone alleged 
that Skidmore breached its employment contract with him by refusing 
to reappoint him as an assistant professor in the Business Department. 
Pursuant to the terms of the faculty handbook, the Business Depart- 
ment Committee on Appointments, Promotions and Tenure concluded 
that it would ‘‘be of benefit to both the Department and the College 
to continue [plaintiff’s] appointment.’’*** De Simone characterized this 
result as a recommendation that he be reappointed, but Skidmore 
characterized the decision only as recognizing De Simone as a can- 
didate for reappointment. Following a second review, the Dean of 
Faculty recommended that De Simone not be reappointed, and De 
Simone sued for breach of contract. 

Reversing the trial court, the New York Supreme Court, Appellate 
Division, held that De Simone failed to establish any breach of contract 
since the terms of the faculty handbook reserved to the Provost wide 
discretion to make employment decisions. Despite the oral assurances 
made to De Simone that he would be granted reappointment if he 
complied with the terms of the faculty handbook, the court held that 
the determination of whether the handbook had indeed been complied 
with was left to Skidmore and not to De Simone.**’ 

In Zuelsdorf v. University of Alaska, Fairbanks,*** two nontenured 
assistant professors sued the University of Alaska, Fairbanks, for 
breach of contract after being notified in May, 1986 that the University 
would not retain them after the 1986-87 academic year. The two, 
Catherine M. Zuelsdorf and Patrick Daley, argued that the University 
did not give them timely notice of nonretention pursuant to its per- 
sonnel policies and regulations. The University responded that it did 
give timely notice because, after the original March, 1986 deadline 
for notice of nonretention, the University had adopted a June deadline 
for 1986 and succeeding years.** 





483. Id. at 127. 

484. Id. 

485. 553 N.Y.S.2d 240, 241 (App. Div. 1990). 

486. 553 N.Y.S.2d at 242. The faculty handbook provided that De Simone’s initial 
appointment was for a three-year period and that, during those three years, Skidmore 
would evaluate whether De Simone should be reappointed. Id. at 241-42. 

487. Id. at 242-43. 

488. 794 P.2d 932 (Alaska 1990). 

489. Id. at 932-34. 
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On appeal, the Alaska Supreme Court held that the University’s 
policies and regulations, including those establishing the original 
deadline, were a legally enforceable part of the employment contract 
and created vested contract rights in Zuelsdorf and Daley.*° Although 
the University was entitled to amend its policies and regulations 
prospectively during the contract term, it was not entitled to amend 
the terms of an existing contract without mutual consent and consid- 
eration.‘ 

In Sinha v. Board of Trustees of Delaware Technical and Community 
College,*®? the Superior Court of Delaware considered whether an 
employee, having requested and received both a pre-termination and 
a post-termination hearing, may pursue de novo her action for breach 
of contract of employment, or whether she must proceed on the record 
established as part of the employer’s grievance process. 

The court noted that the employer, Delaware Technical and Com- 
munity College, was not included in the Administrative Procedures 
Act,**? which confers on the Superior Court jurisdiction with regard 
to some thirty-four state agencies. It noted that other commissions 
and agencies, as part of their enacting statutes, secure review by the 
Superior Court. Without specific statutory authority to do so, the 
Superior Court had no jurisdiction to treat the matter as an appeal.*% 
The breach-of-contract action must therefore proceed on a de novo 
basis. 

In Edinger v. Board of Regents of Morehead State College,*** the 
Sixth Circuit was asked to find tenure by ratification of an employment 
contract. Edinger was reinstated to the faculty and promoted to full 
professor as part of the settlement of his suit against Morehead State 
University (MSU). Edinger signed his contract for the 1984-85 aca- 
demic year, which was marked ‘‘tenure-track,’’ but he connected to 
the contract a letter stating that the contract should have been marked 
‘‘tenured’’ because he had completed the necessary probationary pe- 
riod. Edinger received no response to his letter. His contract for the 
1985-86 academic year was marked ‘‘tenured,’’ with the provision 
that tenure was subject to the approval of the Board of Regents. 





490. Id. at 935 (citing, inter alia, Jones v. Central Peninsula Gen. Hosp., 779 P.2d 783 
(Alaska 1989) (personnel handbook promulgated by employer may modify terms of at- 
will employment agreement); Toussaint v. Blue Cross & Blue Shield, 292 N.W.2d 880, 
885 (Mich. 1980) (employer’s unilateral statements of policy can give rise to contractual 
rights in employee); and Howard Univ. v. Best, 484 A.2d 958, 968 (D.C. Ct. App. 1984) 
(faculty member not given notice of nonretention required by faculty handbook may have 
legitimate expectation of reappointment)). 

491. Id. (citations omitted). 

492. 585 A.2d 1310 (Del. Super. 1990). 

493. Det. CopE ANN. tit. 29, § 10142 (1983). 

494. 585 A.2d at 1313. 

495. 906 F.2d 1136, 1138 (6th Cir. 2990). For more on this case, see infra notes 502- 
04. 
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Subsequently, Edinger received notice that the ‘‘tenured’’ notation on 
his contract was erroneous because the Board had never formally 
granted him tenure. Edinger continued in MSU’s employ through 
1988, when MSU notified him that his appointment would be termi- 
nated. Edinger filed suit against MSU.*%* 

On appeal, Edinger argued that, even if no formal grant of tenure 
occurred, the Board ratified Edinger’s contract by failing to terminate 
him after his probationary period and paying him for his services. 
The court rejected this argument because under Kentucky law ratifi- 
cation occurs in the same manner in which a formal grant of tenure 
occurs—by affirmative vote of the Board.**” Since no such vote ever 
occurred, the Board did not ratify Edinger’s contract.* 


B. The Tenure Process 


In Edinger, the plaintiff argued as well that he had received formal 
tenure or de facto tenure. The court rejected Edinger’s contention that 
he had received formal tenure. No evidence supported Edinger’s 
assertion that the minutes of the Board meeting in which his tenure 
was discussed were incomplete, or that he was even fit to receive 
tenure.*% 

With regard to de facto tenure, Edinger asserted a property interest 
in continued employment at MSU because of an objectively reasonably 
expectation of continued employment based on MSU’s actions toward 
him. The court rejected this argument on the grounds that ‘‘the 
existence of a formal code governing the granting of tenure precludes 
a reasonable expectation of continued employment absent extraordi- 
nary circumstances.’’*°° Accordingly, the court affirmed summary 
judgment in MSU’s favor. 


C. Constitutional Rights—Due Process 
1. Is Process Due? 


a. Property Interests 


The first inquiry, in any assessment of the extent to which proce- 
dural due process®**' under the Fourteenth Amendment must be ac- 





496. Id. (citing Ky. Rev. Stat. ANN. § 164.340 (Baldwin 1989); Goin v. Bd. of Educ., 
183 S.W.2d 819, 821 (Ky. 1944); and Knott County Bd. of Educ. v. Martin, 76 S.W.2d 
601, 603 (Ky. 1934)). 

497. 906 F. 2d at 1139. 

498. Id. 

499. Id. 

500. Id. at 1140 (quoting Haimowitz v. Univ. of Nevada, 579 F.2d 526, 528 (9th Cir. 
1978)). 

501. ‘‘No State shall . . . deprive any person of life, liberty, or property, without due 
process of law. .. .’” U.S. Const. amend XIV. 
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corded, addresses whether a property or liberty winterest is involved. 
In Edinger v. Board of Regents of Morehead State University,5 the 
Sixth Circuit noted that a property interest in continued employment 
could be created only by state law;5°* the court found that no property 
interest had in fact been created by virtue of formal tenure, tenure by 
ratification or ‘‘de facto’’ tenure.*°** The same court found a protected 
property interest on the part of a laid-off community-college professor 
because of a collective bargaining agreement providing for continued 
employment.®*** In Evans v. Pugh,°° the Eighth Circuit found no 
property interest at stake since the plaintiff's age placed him outside 
the protection of the specific source on which he relied—a state age- 
discrimination statute.5” 


b. Liberty Interests 


During an audit of the affairs of Nicholls State University, state 
officials allegedly searched the office of Randall Detro, former library 
director at the University.*° Detro filed a section-1983 suit, alleging 
that various state officials deprived him of his Fourth-, Fifth-, Sixth- 
, and Fourteenth-Amendment rights during the course of the audit.5° 
The defendants moved to dismiss.°”° 





502. 906 F.2d 1136 (6th Cir. 1990). 

503. Id. at 1138 (citing Bd. of Regents v. Roth, 408 U.S. 564, 577, 92 S. Ct. 2701, 
2709 (1972)). See also Collins v. Marina-Martinez, 894 F.2d 474, 475 (1st Cir. 1990). 

504. 906 F.2d at 1138-40. 

For more on this case, see supra notes 495-98 and accompanying text. 

505. Johnston-Taylor -v. Gannon, 907 F.2d 1577, 1581 (6th Cir. 1990). A co-plaintiff 
had a property interest by virtue, as well, of tenure. Id. at 1581. 

506. 902 F.2d 689 (8th Cir. 1990). 

507. Id. at 692-93 (citing Ark. CopE ANN. §§ 21-3-202, -203, -204 (1987) (repealed 
1989)). Present Arkansas law, like the federal Age Discrimination in Employment Act, 
sets no upper age limit to the protected class of employees. Id. at 692 n.3. 

For more on property interests generally, see Continental Training Services, Inc. v. 
Cavazos, 893 F.2d 877, 893 (7th Cir. 1990), discussed supra notes 345-56, and accom- 
panying text; and Colburn v. Trustees of Indiana Univ., 739 F. Supp. 1268 (S.D. Ind. 
1990). In Colburn, although the plaintiff’s contract created no protected property interest 
in reappointment, promotion or tenure, the court noted some evidence of a university 
“custom of de facto reappointments during the probationary period’’ of tenure-track 
faculty members. Accordingly, the court denied summary judgment on the issue of a 
mutually explicit understanding that satisfactory performance would automatically result 
in reappointment during the probationary period. Id. at 1292-93. For more on at-will 
employment, see Frazier v. Univ. of District of Columbia, 742 F. Supp. 28 (D.D.C. 1990), 
in which the court held that the University did not wrongfully discharge the plaintiff or 
breach his contract by firing him as head football coach. Plaintiff was an at-will employee, 
had no property interest in his job, thus had no right to a pre-termination hearing, and 
could not base a cause of action for breach of contract on the University president’s 
alleged oral promise to reassign plaintiff after terminating him. 

508. Detro v. Roemer, 732 F. Supp. 673, 674 (E.D. La. 1990). 

509. Id. at 676. Detro alleged that state officials searched his office and personal papers 
without a warrant, probable cause, or exigent circumstances; that during the course of 
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The court held that Detro’s Fourth-, Fifth-, and Sixth-amendment 
claims were supported by the facts and allowed them to stand. Detro’s 
Fourteenth-Amendment due-process claim, however, required a ‘‘more 
intricate analysis.’’5** With regard to Detro’s allegation that the report 
of the investigation was libelous and slanderous, the court held that 
to implicate a liberty or property interest the claim must contain 
‘‘some stigma plus an infringement of some other interest... .’’5” 
Detro fulfilled the stigma part of the test by alleging that defendants 
falsely communicated wrongdoing on his part.>** His attempt to fulfill 
the additional part of the test by alleging that he was discharged 
without being given a name-clearing hearing failed because he did 
not satisfy all the elements required.*"* 

The analysis did not end there, however, because the court held 
that the plaintiff could base a ‘‘stigma-plus’’ claim on damage to 
reputation plus the infringement of some other constitutional right.5* 
Detro’s Fourth-, Fifth-, and Sixth-Amendment claims all fulfilled this 
test, and therefore supported his Fourteenth-Amendment claim. 

In Hayes v. Phoenix-Talent School District,5** the Tenth Circuit held 
that the dismissal of a principal for incompetence and an inability to 
get along with others did not implicate a Fourteenth-Amendment 
liberty interest. Mere dismissal, other than for dishonesty, moral 





the investigation he was ordered to his office and was not free to leave; and that he was 
threatened with arrest, and was read his Miranda rights. Detro also alleged a violation 
of his First-Amendment rights, but the court dismissed that claim as merely conclusory. 
Id. at 676. 

510. Before dealing with Detro’s section-1983 claim, the court held that the Eleventh 
Amendment did not bar his suit since the complaint sought to impose individual and 
personal liability on the defendants. Id. at 674-75. Further, the court held that for the 
purposes of the defendants’ motion to dismiss, Detro’s allegations that the defendants 
exceeded the scope of their authority sufficed to defeat their assertion of qualified 
immunity. Id. at 675. Finally, the court dismissed Detro’s section-1985 claim because he 
did not contest the defendants’ assertion that the allegation failed to state a claim upon 
which relief could be granted. Id. at 676. 

511. Id. at 677. 

512. Id. (quoting Connelly v. Comptroller of the Currency, 876 F.2d 1209, 1215 (5th 
Cir. 1989)). 

513. Id. 

514. Id. In order to show that the defendants’ denial of a name-clearing hearing 
implicated his liberty interest under the Fourteenth Amendment, Detro had to prove (1) 
that he was discharged; (2) that defamatory charges were made against him in connection 
with the discharge; (3) that the charges were false; (4) that no meaningful public hearing 
was conducted pre-discharge; (5) that the charges were made in public; (6) that he 
requested a hearing in which to clear his name; and (7) that the request was denied. Id. 
(citing Rosenstein v. City of Dallas, 876 F.2d 392, 395-96 (5th Cir. 1989)). 

515. Id. (citing Marrero v. City of Hialeah, 625 F.2d 499, 519 (5th Cir. 1980)). 

The federal district court later held that Louisiana’s one-year prescriptive period barred 
the director’s due-process claim relating to the allegedly libelous report of the investi- 
gation. Detro v. Roemer, 739 F. Supp. 303 (E.D. La. 1990), aff'd, 932 F.2d 966 (5th Cir. 
1991). 

516. 893 F.2d 235 (9th Cir. 1990). 
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turpitude, or other reasons bearing such stigma as might foreclose 
other employment opportunities, is insufficient to implicate such an 
interest.°?” 


2. What Process is Due? 


Dismissals of university personnel even for egregious conduct may 
run afoul of the ‘‘void for vagueness’’ doctrine. Rutgers University 
dismissed Joseph San Filippo, Jr., a tenured chemistry professor, for 
maltreating visiting Chinese scholars and teaching assistants.*** Charges 
against San Filippo included using visiting scholars to perform do- 
mestic work at Filippo’s home, deducting money from their pay 
without providing medical coverage, threatening to send them back 
to China, telling those who needed medical treatment to use a third 
person’s name since medical coverage had been provided for the third 
person, but not for them, and submitting false time reports to com- 
pensate them for work never done.*’® After a forty-six-day hearing, a 
faculty panel unanimously recommended dismissal. The Board of 
Governors dismissed San Filippo.®?° San Filippo filed suit, alleging 
due-process violations. 

The federal district court ruled that San Filippo’s conduct clearly 
violated the ethical standards set out in Rutgers University Regulation 
3.91.521 Nonetheless, that conduct could not be construed to be a 
failure to maintain ‘‘standards of sound scholarship and competent 
teaching,’’ a basis for dismissal set out in a separate University 





517. Id. at 237. 

For more on liberty interests generally, see Continental Training Services, Inc. v. 
Cavazos, 893 F.2d 877, 893 (7th Cir. 1990), discussed supra notes 345-56 and accom- 
panying text. 

For discussion of liberty interests in the student context, see Cowan v. Univ. of 
Louisville School of Medicine, 900 F.2d 936 (6th Cir. 1990) (student not deprived of 
liberty interest in reputation when letter from psychiatrist was revealed); and Lesser v. 
Neosho County Community College, 741 F. Supp. 854 (D. Kan 1990). In Lesser, the court 
held that the student-plaintiff did not have a constitutionally protected liberty interest 
in playing on the college’s baseball team. Furthermore, even assuming that college 
students generally have a liberty interest in the control of their personal appearance, the 
court concluded that the plaintiff could not claim a deprivation of liberty based on rules 
governing the appearance, not of all students, but only of those wishing to play baseball 
on the college’s team. The college therefore did not deprive the plaintiff of liberty without 
due process of law by limiting hair length, prohibiting facial hair, and controlling the 
dress and appearance of team members. Id. at 861-62 (citing Colorado Seminary (Univ. 
of Denver) v. NCAA, 570 F.2d 320, 321 (10th Cir. 1978); Parrish v. NCAA, 506 F.2d 
1028 (5th Cir. 1975); and NCAA v. Gillard, 352 So. 2d 1072, 1081 (Miss. 1977)). 

518. San Filippo v. Bongiovanni, 743 F. Supp. 327 (D.N.J. 1990). 

519. Id. at 329-30. 

520. Id. at 331. Rutgers’ Regulation 3.91 adopted paragraphs I-V of the Statement on 
Professional Ethics adopted by the American Association of University Professors. Para- 
graph II provides that a professor ‘demonstrates respect for the student as an individual, 
and adheres to his proper role as intellectual guide and counselor.’’ Id. 

521. Id. at 333. 
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regulation®?? and the basis alleged for San Filippo’s dismissal. Ac- 
cordingly, the court reluctantly granted San Filippo’s summary-judg- 
ment motion and held Rutgers’ regulation void for vagueness.*?° 

In Fields v. Durham,*** Ralph Fields, dismissed as dean by the 
Community College of Baltimore, brought a federal civil-rights action 
against the College and various officials, alleging a denial, without 
due process, of his property interest in continued employment. The 
district court granted summary judgment and the Fourth Circuit af- 
firmed.5?5 The Court of Appeals reasoned that, because the College 
officials’ alleged failure to follow state procedures in terminating 
Fields was ‘‘random and unauthorized,’’ due process was satisfied by 
post-deprivation remedies under state law.*?® The Supreme Court then 
granted certiorari, vacated the Fourth Circuit’s judgment, and 
remanded*’ the case, in light of the Court’s decision in Zinermon v. 
Burch,°”* for further consideration.®?° 

On remand, the Court of Appeals found that Zinermon ‘‘makes clear 
that to determine whether a procedural due process violation has 
occurred, courts must consult the entire panoply of pre-deprivation 
and post-deprivation process provided by the state.’’**° Zinermon 
required that the court ‘‘first ask whether the risk of an erroneous 
deprivation was foreseeable, and next ‘whether pre-deprivation safe- 
guards would have any value in guarding against the kind of depri- 
vation .. . allegedly suffered.’’’>** 


Although the risk that Fields would be erroneously deprived of his 
property interest in employment was foreseeable, the court observed, 
the College provided pre-deprivation safeguards that more than sat- 
isfied the requirements of due process.**? The College’s president gave 
Fields notice of the reasons for his dismissal, and Fields was entitled 
to appeal the decision to the President’s Cabinet and to the Board of 





522. Id. 

523. Id. at 338. 

524. 909 F.2d 94 (4th Cir. 1990) 

525. Id. at 95. 

526. Id. 

527. Id. at 96. 

528. 110 S. Ct. 975 (1990). In Zinermon, a mental patient asserted that Florida officials 
deprived him of liberty without due process by admitting him to Florida State Hospital 
as a voluntary patient, without first determining whether he was competent to consent 
to confinement. The Supreme Court held that the patient’s allegations stated a claim 
under section 1983, because the patient’s deprivation of liberty was foreseeable due to 
the nature of mental illness and could have been guarded against through a pre- 
deprivation procedure to determine competence. Id. at 987-90, cited in Fields, 909 F.2d 
at 96-97. 

529. 909 F. 2d at 96. 

530. Id. at 97 (citing Zinermon, 110 S. Ct. at 983). 

531. Id. (quoting Zinermon, 110 S. Ct. at 988). 

532. Id. at 97-98 (citing Zinermon, 110 S. Ct. at 984; Cleveland Bd. of Educ. v. 
Loudermill, 470 U.S. 532, 535, 545, 546, 105 S. Ct. 1487, 1489, 1495 (1985); Mathews 
v. Eldridge, 424 U.S. 319, 335, 96 S. Ct. 893, 903 (1976)). 
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Trustees. On appeal to the Board, Fields received a hearing at which 
he was represented by counsel, produced witnesses and presented 
exhibits, and had the opportunity to testify and to cross-examine 
witnesses.*** Furthermore, state law provided Fields with numerous 
post-deprivation remedies for illegal official action.*** Because Fields 
‘‘received an abundance of process’’ both before and after dismissal, 
therefore, the court held that Fields had failed to state a claim under 
section 1983, and again affirmed the grant of summary judgment for 
the College.5*5 

The prodecures attending dismissal at Ohio State University were 
also challenged. Local 4501, Communications Workers of America 
(Union), requested that a court stenographer or a tape recorder be 
present at pre-termination disciplinary hearings. When Ohio State 
University refused to allow either method of preserving testimony, 
the Union brought an action seeking a declaration of employees’ rights 
at hearings. The trial court dismissed the action and the Union 
appealed.**6 

The Supreme Court of Ohio found that, under Cleveland Board of 
Education v. Loudermill,**”? employees facing discharge were entitled 
to notice of the charges against them, an explanation of the employer’s 
evidence, and an opportunity to present their side of the story.5** Like 
the Loudermill Court, the Ohio court considered Ohio law in deter- 
mining whether due process had been given. Since the collective- 
bargaining agreement provided a post-termination de novo hearing 
either by binding arbitration or by appeal to the State Personnel Board 
of Review, the court found ‘‘no compelling necessity for preserving 
the evidence received at the pretermination hearing. . . .’’5*° 

In two other cases, insufficient hearings were given terminated 
employees of higher-educational institutions. In the first, Michigan 
State University (MSU) contacted David Garner, psychologist and 
renowned expert in the field of eating disorders, regarding potential 
employment at MSU.**° Garner had resigned from his previous position 





533. Id. at 97. Fields maintained that this process was insufficient because, as a 
tenured member of the faculty as well as an administrator, he had two distinct property 
interests warranting two distinct pre-deprivation procedures. The court disagreed, noting 
its previous holdings that ‘‘the constitutionally protected property interest in employment 
does not extend to the right to possess and retain a particular job or to perform particular 
services.... Rather, the property interest is more generally in continued employ- 
ment....’’ Id. at 98 (citing Huang v. Board of Governors, 902 F.2d 1134 (4th Cir. 
1990); Royster v. Board of Trustees, 774 F.2d 618, 621 (4th Cir. 1985)). 

534. Id. at 98-99. 

535. Id. 

536. Local 4501, Communications Workers of America v. Ohio State Univ., 550 N.E.2d 
164, 165 (Ohio 1990). 

537. 470 U.S. 532, 105 S. Ct. 1487 (1985). 

538. Id. at 546, 105 S. Ct. at 1495. 

539. 550 N.E.2d at 168. 

540. Garner v. Michigan State Univ., 462 N.W.2d 832 (Mich. Ct. App. 1990). 
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at the University of Toronto following the suspension of his practi- 
tioner’s certification in connection with charges that he had sexual 
contact with one of his former patients. In a pre-employment inter- 
view, Garner assured MSU that the charge culminating in his resig- 
nation was isolated, and that he had never had sexual relations with 
any other patient. After MSU hired Garner as a tenured professor, 
Garner informed MSU officials that other charges had been filed 
against him in Ontario. Garner admitted to MSU officials that he had 
intimate relations with a number of former patients in prior years. 
MSU officials convened a hearing in which Garner was interviewed. 
That interview elicited his side of the story. He did not, however, 
have the opportunity to confront or examine his accusers, or call 
witnesses in his defense.**1 MSU then rescinded Garner’s contract. 
When Garner’s attempts to contest his termination failed, he filed 
suit. The trial court ordered MSU to reinstate Garner until Garner was 
granted a hearing conforming to MSU’s policy on dismissal of tenured 
faculty for cause.54? 

The Court of Appeals of Michigan affirmed. First, Garner’s alleged 
lying did not absolve MSU of its duty to afford him due process.*** 
Second, the pretermination hearing did not comply with due-process 
requirements, since Garner could not confront his accusers or call 
witnesses in his own behalf.5*4 

In the second case, Johnston-Taylor v. Gannon,*** two former com- 
munity-college professors, laid off during a reduction in staff allegedly 
due to financial exigency, sued the college’s president and board of 
trustees, claiming violations of their due-process rights.*** On appeal, 
the Sixth Circuit first determined that, because both professors had a 
constitutionally protected property interest in their teaching positions, 
due process required that the college hold a hearing, prior to the 
professors’ discharge, informing them of the grounds for their dis- 
missal and giving them the opportunity to challenge the sufficiency 
of those grounds. The professors did not receive such a hearing 
concerning the existence of a financial exigency, and had insufficient 
opportunity to ascertain or to challenge the criteria used to select 
them for dismissal. The post-discharge grievance procedure specified 
in the collective-bargaining agreement did not afford all the process 
due the discharged professors. The court therefore held that procedural 
due process required an evidentiary hearing.**’ 





541. Id. at 835. 

542. Id. 

543. Id. at 837. 

544. Id. at 837-38. 

545. 907 F.2d 1577 (6th Cir. 1990). 

546. Id. at 1579-80. The professors also alleged First-Amendment and state-law viol- 
ations, not considered on appeal. Id. 

547. Id. at 1581-82. 
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The court further determined that the professors presented material 
issues of fact regarding the college’s alleged lack of a rational basis 
for the layoffs and failure to make a ‘‘good faith’’ determination of 
financial exigency. Therefore, the court concluded, substantive due 
process too required an evidentiary hearing.*** 


3. Statute of Limitations 


In Colburn v. Trustees of Indiana University,5*° the federal district 
court considered whether due-process claims for reappointment ad- 
vanced by two professors were time-barred. Noting that federal law 
determines when the cause of action accrues even under a borrowed 
state statute of limitations, the court ‘‘focus[ed] on the time of the 

. act, not the point at which the consequences of the act become 
painful.’’>*° The act that started the running of the two-year statute of 
limitations®** in each professor’s case, however, occurred when the 
professor was ‘‘effectively notified of [his] discharge.’’*>? Although 
the University had issued official notices of non-reappointment slightly 
more than two years before the professors filed suit, each professor 
received the notice less than two years before filing suit. The court 


therefore held that the statute of limitations did not bar the professors’ 
claims.**° 


D. Discrimination 


1. Race 


In Cassells v. University Hospital at Stony Brook,5** Casserene Cas- 
sells, a registered nurse and a black woman of Jamaican ancestry, 





548. Id. at 1582. 

For more on required procedures, see Collins v. Marina-Martinez, 894 F.2d 474 (1st 
Cir. 1990). In Collins, the court found that the plaintiff, who possessed a property interest 
in his tenured status at the University of Puerto Rico, was denied due process. The 
University failed to provide him with ‘‘‘oral or written notice of the charges against him, 
an explanation of the employer’s evidence, and an opportunity to present his side of the 
story.’’’ Id. at 480 (quoting Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 546, 
105 S. Ct. 1487, 1495 (1985)). Moreover, he was given no reason to believe that his 
tenure was being questioned, no time to prepare for a brief appearance before a critical 
review committee, none of the evidence against him, and no copy of the report containing 
the committee’s findings until after he had initiated suit. Id. at 480-81. 

549. 739 F. Supp. 1268 (S.D. Ind. 1990). For more on this case, see note 507. 

550. Id. at 1300 (quoting Chardon v. Fernandez, 44 U.S. 6, 8, 102 S. Ct. 28, 29 (1981) 
(emphasis in original)). 

551. ‘“‘All claims under 42 U.S.C. § 1983 are characterized for statute of limitations 
purposes as actions to recover damages for injuries to the person. ... In Indiana, the 
borrowed limitations period is two years... .’’ Id. at 1300 (citation omitted). 

552. Id. (quoting S. NaHMop, Civit RIGHTS AND CiviL LIBERTIES LITIGATION, § 4.17, at 
262 (2d ed. 1986) (emphasis added)). 

553. Id. at 1300-01. 

554. 740 F. Supp. 143 (E.D.N.Y. 1990). 








1991] HIGHER EDUCATION AND THE COURTS: 1990 239 


alleged that her supervisor at a university hospital told her, ‘‘Nigger, 
we don’t want you here,’’ objected to Jamaicans as ‘“‘too pushy,”’ told 
her to get rid of her Jamaican accent, and threatened to beat her, like 
a previous Jamaican employee, for not following orders. These allega- 
tions, according to the court, supported an inference of racial animus 
and precluded summary judgment for the University on Cassells’ claim 
of racial discrimination under Title VII.**5 

The court acknowledged that ‘‘courts have been understandably re- 
luctant to allow an isolated epithet to prove intentional racial discrim- 
ination’’ and that ‘‘[m]Jere conclusory allegations or denials will not 
avail a party resisting summary judgment.’’5* Nevertheless, the court 
maintained that ‘‘[a] face-to-face epithet from a supervisor to an em- 
ployee who is, in effect, being fired, supports a far stronger inference 
of racial animus than the isolated or incidental remarks delivered in 
the course of routine affairs that courts have found wanting in other 
cases.’’55’? Cassells’ sworn statements concerning such face-to-face epi- 
thets from her supervisor, though contradicted by the University and 
not reasserted in Cassells’ depositions, fulfilled her burden of producing 
some evidence that her ‘‘version of relevant events [was] not fanci- 
ful.’’558 

Cassells also alleged that the University had retaliated against her 
because of her allegations of discrimination. To make a prima facie 
showing of retaliation, the court noted, ‘‘a plaintiff must show she 
engaged in protected participation or opposition, that the employer was 
aware of this activity, that the employer took adverse action against 
the employee, and that there was a causal relation between the adverse 
action and the employee’s protected activities.’’**° The court found that 
Cassells’ complaints to her supervisors about discriminatory treatment, 
together with an earlier lawsuit brought under another statute but 
alleging conduct unlawful under Title VII, could serve as ‘‘opposition”’ 
upon which to predicate a claim of retaliation. Such opposition ‘‘need 
not be to conduct actually found to violate Title VII, so long as plaintiff 
held a ‘good faith, reasonable belief’ that such conduct violated the 
law,’’ and the University had not argued that Cassells’ previous com- 
plaints were unreasonable or not in good faith.5° 

The court also found that a memorandum from Cassells to her 
supervisor concerning the supervisor’s response to her discrimination 
claims—although its contents were inadmissible hearsay as to the truth 
of the matters asserted—nevertheless supported an inference that Cas- 





555. Id. at 145-56, 148. 

556. Id. at 145, 146 (citations omitted). 

557. Id. at 145-46 (citation omitted). 

558. . at 146. 

559. Id. (quoting Sumner v. United States Postal Serv., 899 F.2d 203, 208-09 (2d Cir. 
1990).) 

560. Id. at 146-47 (quoting Manoharan v. Columbia Univ. College of Physicians & 
Surgeons, 842 F.2d 590 (2d Cir. 1988)). 
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sells had made her supervisors aware of her complaints. These circum- 
stances, according to the court, ‘‘raise[d] doubt as to whether [Cassells’] 
supervisors knew of her complaints and retaliated against her [, a 
doubt] sufficient to preclude summary judgment.’’>* 

In Chawla v. Klapper,*® a terminated assistant professor of orthodon- 
tics, Jag M. Chawla, sued Loyola University of Chicago, its dental 
school, and his supervisor. Chawla alleged racial discrimination in 
violation of section 1981, which entitles one to ‘‘make and enforce 
contracts’’ without regard to race or ethnic origin.** Following Patter- 
son v. McLean Credit Union,** the court held that ‘‘an employer’s 
allegedly discriminatory decision not to renew the contract of an em- 
ployee currently employed on a series of year[-]to[-]year contracts is 
not pre-formation conduct which interferes with the right to make an 
employment contract, but rather is post-formation conduct clearly be- 
yond the reach of § 1981 under Patterson.’’*** The formation of a 
‘‘new’’ contract between Chawla and the University each year was not 
significant for purposes of Patterson analysis, according to the court, 
because the ‘‘renewal’’ did not result in any change in Chawla’s 
responsibilities. The court therefore entered judgment on the pleadings 
for the defendants and dismissed Chawla’s section-1981 claim.* 


2. Handicap 


Alfredo DeVargas applied for a security position at a Department of 


Energy (DOE) research laboratory operated by the Regents of the Uni- 
versity of California. Because DeVargas had only one eye, Mason & 





561. Id. at 147. The court also addressed Cassells’ claim under the New York Human 
Rights Law. Although New York had waived its common-law immunity from suit in 
state court under the Human Rights Law, the court found, the state had not waived its 
Eleventh-Amendment immunity from suit in federal court. Id. at 148. 

562. 743 F. Supp. 1284 (N.D. Ill. 1990). 

563. Id. at 1286 (citing 42 U.S.C. § 1981 (1981)). Chawla also alleged a violation of 
the Equal Pay Act, 29 U.S.C. § 206(d) (1978 & Supp. 1990); breach of contract; tortious 
interference with a professional and contractual relationship; tortious interference with 
prospective economic advantage; and defamation. Chawla based his tort claims on 
allegations that his supervisor had made actionable oral and written statements that 
caused Chawla to suffer damages. The court held that Illinois law gave the supervisor 
qualified but not absolute immunity for statements made to a peer-review committee, 
and therefore denied defendants’ motion for judgment on the pleadings regarding the 
tort claims. 743 F. Supp. at 1286-90. 

564. 109 S. Ct. 2363 (1989) (alleged discrimination not impairing right to make or 
enforce contract is not actionable under section 1981; employer’s conduct after contract 
relation has been established is not actionable under section 1981). 

565. 743 F. Supp. at 1291. 

566. Id. 

For more on discrimination under section 1981, see Tadros v. Coleman, 898 F.2d 10 
(2d Cir. 1990), in which an Egyptian visiting lecturer brought suit against Cornell 
University Medical College. The Second Circuit held that the district court’s finding that 
plaintiff was not an employee under Title VII did not foreclose a claim under section 
1981. 
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Hanger-Silas Mason Co. (Mason & Hanger) denied his application. 
DeVargas sued Mason & Hanger and the University, alleging that they 
violated the Rehabilitation Act5*’ by denying his application. The dis- 
trict court granted summary judgment in Mason & Hanger’s favor and 
DeVargas appealed. 

The Tenth Circuit affirmed. First, Mason & Hanger did not receive 
federal financial assistance within the meaning of the Act because the 
government never intended to give Mason & Hanger a federal subsidy. 
The DOE conducted a study before deciding to replace its government 
guards with private guards, and Mason & Hanger received its govern- 
ment contract only after participating in a competitive bidding proc- 
ess.°® Second, the expansion of the Rehabilitation Act by the Civil 
Rights Restoration Act did not apply retroactively to DeVargas’ claim 
since Congress did not reveal a clear intent for the expansion to so 
apply.*** Third, Mason & Hanger’s refusal to hire DeVargas did not 
violate his due-process rights. The action did not violate any funda- 
mental constitutional right, and the ‘‘governmental concern with pro- 
tecting the classified and nuclear material’’ at the research laboratory 
bore a rational relationship to a legitimate governmental purpose.°”° 


3. Religion 


In Al-Zubaidi v. Ijaz,°”* Amer Al-Zubaidi, a Shi’ite Muslim, claimed 
that his graduate studies in physics at Virginia Tech were terminated 
because of religious discrimination. Al-Zubaidi’s dissertation supervi- 
sor, Ijaz, a Sunni Muslim, had attempted to get Al-Zubaidi to sign a 
petition asserting the correctness of the Sunni beliefs and to gather 
signatures for the petition.5”? When Al-Zubaidi refused, Ijaz said, ‘‘I 
don’t know you,”’ and evidence indicated that Ijaz then attempted, 
because of religious antagonism, to undercut Al-Zubaidi’s standing in 
the physics department.’”? A jury found for Al-Zubaidi and awarded 
him $450,000 in damages, but the district court granted judgment 


notwithstanding the verdict (JNOV) for Ijaz, and the Fourth Circuit 
affirmed .5”* 





567. Rehabilitation Act of 1973, § 504, as amended, 29 U.S.C.A. § 794 (1988). 

568. DeVargas v. Mason & Hanger-Silas Mason Co., 911 F.2d 1377, 1382 (10th Cir. 
1990), cert. denied, 111 S. Ct. 799 (1992). 

569. Id. at 1384-93. 

570. Id. at 1394. 

571. 917 F.2d 1347 (4th Cir. 1990), cert. denied, 111 S. Ct. 1583 (1991). 

572. Id. 

573. Id. at 1349. Specifically, Ijaz attempted to block Al-Zubaidi’s access to research 
facilities at Oak Ridge National Laboratory; provided Al-Zubaidi with useless computer- 
data tapes; scheduled a presentation before Al-Zubaidi’s Ph.D. committee on two days’ 
notice, despite Al-Zubaidi’s not having received data necessary for finishing his disser- 
tation; and withheld from the Ph.D. committee drafts of the completed portion of Al- 
Zubaidi’s dissertation. Id. at 1350. 

574. Id. at 1347. 
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The issue both at trial and on appeal, according to the court, was 
‘‘whether discrimination by Ijaz caused Al-Zubaidi’s termination.’’®’”> 
The district court had granted JNOV because the evidence ‘‘clearly did 
not satisfy the ‘but for’ test’’ of Mount Healthy City School District 
Board of Education v. Doyle,*”* and the Fourth Circuit noted strong 
evidence supporting the district court’s position. Uncontradicted evi- 
dence indicated that Al-Zubaidi was gravely deficient in essential 
research skills, and that numerous unfavorable reviews of his research 
performance were not caused by lIjaz’s antagonism. Al-Zubaidi’s own 
lack of research ability, therefore—not Ijaz’s discrimination against 
him—caused Al-Zubaidi’s downfall.5””7 [In 1991, the Supreme Court 
denied certiroari.°’*] 

Susan Long Little worked as an elementary teacher for St. Mary 
Magdalene Parish. Her contract allowed the Parish to fire her for ‘‘public 
rejection of the official teachings, doctrine or laws of the Roman 
Catholic Church.’’5”* Long remarried without obtaining from the church 
an annulment of her previous marriage. The Parish viewed her remar- 
riage as a public rejection of church doctrine and refused to renew her 
contract. Little claimed that the Parish’s failure to renew her contract 
violated Title VII, but the court disagreed. Title VII allows a religious 
organization to hire only members of a particular religion to perform 
work connected with its activities.5**° The Parish did not waive its 
exemption by hiring Little, a non-Catholic. ‘‘A religious organization’s 
right to make employment decisions based on religion exists throughout 
the employment relationship, not just during the hiring process. The 
same First-Amendment concerns that allow a religious organization to 
discriminate based on religion when hiring employees may also exist 
when terminating employees.’’**: The court granted the Parish’s motion 
for summary judgment. [In 1991, the Third Circuit affirmed that judg- 
ment.®®] 

Just how far must a state employer go to accommodate the religious 
principles of its employees? Alima Reardon, a devout Muslim, worked 
as a substitute teacher in the Philadelphia School District.5** Pursuant 
to her beliefs, her attire covered her entire body except for her face 





575. Id. at 1348 (emphasis in original). 

576. 429 U.S. 274,. 285-86, 97 S. Ct. 568, 575 (1977), cited in Al-Zubaidi, 917 F.2d 
at 1348. 

577. 917 F.2d at 1350-51. 

578. 111 S. Ct. 1583 (1991). 

579. Little v. St. Mary Magdelene Parish, 739 F. Supp. 1003, 1004 (W.D. Pa. 1990), 
aff'd sub nom. Little v. Wuerl, 929 F.2d 944 (3d Cir. 1991). 

580. Id. at 1005 (citing 42 U.S.C. § 2000d-1 (1988) and Corporation of Presiding Bishop 
v. Amos, 483 U.S. 327, 107 S. Ct. 2862 (1987)). 

581. Id. at 1006 (citing Amos, 483 U.S. 327, 107 S. Ct. 2861 (1987)). 

582. See Little v. Wuerl, 929 F.2d 944 (3d Cir. 1991). 

583. United States v. Bd. of Educ. for School Dist. of Philadelphia, 911 F.2d 882 (3d 
Cir. 1990). 
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and hands. In 1984, three different principals to whose schools Reardon 
was assigned informed her that she could not teach in her religious 
clothing. After exhausting remedies within the school system, Reardon 
filed charges with the Equal Employment Opportunity Commission 
(EEOC). The district court ruled in Reardon’s favor, ordering the school 
board to make Reardon whole and enjoining the board from further 
enforcement of Pennsylvania’s Garb Statute, which prohibited religious 
attire in public schools.5* The Third Circuit reversed, holding that to 
allow Reardon to wear religious attire would impose an undue hardship: 
‘For the Board to have accommodated Ms. Reardon, it would have 
been required to expose its administrators to a substantial risk of 
criminal prosecution, fines, and expulsion from the profession.’’*** The 
pronouncements of this case, however, may have limited applicability 
to higher-educational institutions, whose students are older and less 
impressionable.** 


4. Gender 


a. The evidence 


Three significant cases explored the timing or nature of the evidence 
underlying claims or denials of sexual discrimination. In the first, 
allegations that the president and dean of Gadsden State Community 
College had said ‘‘no woman would be named”’ to certain jobs—though 
presented in affidavits submitted the day after the court’s filing dead- 
line—sufficed to preclude summary judgment for the College. In Burns 
v. Gadsden State Community College,**” Gladys King Burns, an unsuc- 
cessful candidate for Director of Economic Development at the College, 
sued the College, alleging sex discrimination.*** The College’s president 
asserted that Burns did not meet the minimum qualifications for the 
position. Finding this assertion uncontroverted in the record, the district 
court granted summary judgment for the College.** 

The Eleventh Circuit reversed, holding that the district court erred 
in failing to consider the ‘‘key affidavits’ of two College employees, 
submitted by Burns.*% The Court of Appeals interpreted the Federal 
Rules of Civil Procedure to allow the nonmoving party at least ten days 
to respond to the theories and factual assertions on which a motion for 





584. Pa. Stat. ANN. § 11-1112 (Purdon 1990). 

585. 911 F.2d at 890-91. 

586. For a discussion of a private employer’s duty to accommodate an employee’s 
religious beliefs, see Equal Employment Opportunity Comm’n v. Univ. of Detroit, 904 
F.2d 331 (6th Cir. 1990), discussed supra notes 644-52 and accompanying text. 

587. 908 F.2d 1512 (11th Cir. 1990). 

588. Burns also alleged age discrimination. See id. at 1514. 

589. Id. at 1513-14. 

590. Id. at 1514. 
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summary judgment is based.**: Although it had filed a ‘‘bare-boned’”’ 
motion for summary judgment, the College did not file supporting 
motions and briefs until less than ten days before the district court’s 
filing deadline. The Court of Appeals found the affidavits timely be- 
cause they were filed, though after the deadline, within ten days after 
the College had apprised Burns of the facts and legal theories supporting 
its motion.‘* 

In the second case exploring the timing or nature of the evidence in 
sex-discrimination cases, the First Circuit upheld a district court’s 
finding, in a ‘‘close, fact-dominated case,’’ that Harvard University and 
the Dean of its Business School, John McArthur, did not discriminate 
against a female assistant professor in denying her tenure.* The pro- 
fessor, Barbara Jackson, argued that she had provided direct evidence 
that gender bias infected the decisionmaking process, and that Harvard 
therefore should have had the burden of proving that it would have 
made the same decision in the absence of the alleged discrimination.*™ 
Two key evidentiary items, according to Jackson, supported an inference 
of a discriminatory animus: (1) McArthur told her that Harvard would 
‘‘go through the affirmative action procedures but would not actually 
promote women’’ unless quotas were imposed; and (2) a subcommittee 
evaluating her for tenure included a male professor, Stephen Bradley— 
whom Jackson alleged to be biased against women—despite her request 
that he be excluded. 

The Court of Appeals, however, found ‘‘no hint of clear error’’ in 
the district court’s conclusion that Jackson did not present direct evi- 
dence that gender bias affected Harvard’s decision. This conclusion 
was supported by findings that (1) the Business School had a widely 
admired affirmative-action program, and McArthur testified that he was 
strongly opposed to gender-based discrimination; (2) gender bias did 
not lead McArthur to retain Bradley on the evaluation committee, no 
persuasive evidence indicated that Bradley was prejudiced against 
women, and Bradley’s participation had little or no effect on the denial 
of tenure. In arguing that the district court had committed legal error 
by failing to give proper effect to direct evidence of discrimination, 
therefore, Jackson had ‘‘done no more than dress two factual disputes 
in rather ill-fitting ‘legal’ costumery.’’>* 

The third case addressed the relevance of evidence of motivation 
underlying alleged sex discrimination. Katherine King began teaching 





591. Id. at 1515-17 (construing Feb. R. Civ. P. 6(d), 56(c)). 

592. Id. at 1517. Finding genuine issues of fact, the Court of Appeals concluded that 
the College was not entitled to summary judgment. Id. at 1519. 

593. Jackson v. Harvard Univ., 900 F.2d 464 (1st Cir.), cert. denied, 111 S. Ct. 137 
(1990). 

594. Id. (citing Price Waterhouse v. Hopkins, 109 S. Ct. 1775, 1787-88 (1989) (plurality 
opinion); Fields v. Clark Univ., 817 F.2d 931, 935-37 (1st Cir. 1987) (construing Civil 
Rights Act of 1964, Title VII, 42 U.S.C. §§ 2000e et seq. (1982))). 

595. Id. at 467. 
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at the University of Wisconsin-Milwaukee (UWM) in 1980 as an assis- 
tant professor of occupational therapy in the School of Allied Health 
Professions (SAHP). Her appointment consisted of a three-year term, 
renewable for a second three-year term, and finally renewable for either 
a one-year terminal contract or a tenured career appointment. After 
King had completed six years, a unanimous committee voted not to 
grant her tenure. King filed suit against UWM and several of its 
employees, alleging sexual harassment and sexual discrimination under 
section 1983 and Title VII. The jury found discrimination, harassment, 
and retaliation on the part of three UWM employees, and vicarious 
liability on the part of UWM.* The district court granted judgment 
notwithstanding the verdict for all defendants except Stephen Sonstein, 
a tenured professor at UWM. King and Sonstein both appealed.**” 

When King began working at UWM, Sonstein served as Assistant 
Dean of the SAHP, counseling King on various problems faced by new 
professors. As the semester progressed, however, Sonstein began mak- 
ing suggestive comments as well as leering at her in a sexually sug- 
gestive manner.®® In October and November, Sonstein’s behavior grew 
more offensive. ‘‘He repeatedly leered at King and would ... touch 
her, rub up against her, place objects between her legs, make suggestive 
remarks and comment upon various parts of her body.’’*® Sonstein 
ignored King’s requests to stop treating her thus, and his advances 
became more brazen, culminating in an assault upon King at the 
department’s 1980 Christmas party.®©° 

After the assault, King discussed the problem with Sonstein and 
during the next fifteen months he left her alone. Then, in February of 
1982, Sonstein falsely accused King of using UWM’s photocopying 
equipment for personal use. Sonstein’s charge was serious and arose 
shortly before the hearing on the renewal of King’s contract. King was 
subsequently cleared of the charges, and UWM renewed her contract.® 
By this time, King had filed with the UWM Office for Equal Opportunity 
and Affirmative Action a sexual harassment charge against Sonstein. 
As part of the resolution of the charge, Sonstein abstained from voting 
on any matter relating to King’s appointment.* 

The Seventh Circuit found, among other things,®* that the district 
court correctly denied Sonstein’s motion for judgment notwithstanding 





596. King v. Bd. of Regents, 898 F.2d 533, 534 (7th Cir. 1990). For a related case 
dealing with attorney’s fees, see id., 748 F. Supp. 686 (E.D. Wisc. 1990). 

597. 898 F 2d at 534. 

598. Id. 

599. Id. at 535. 

600. Id. When King went to the bathroom during the party, Sonstein followed her in 
and told her that he ‘‘had to have her’’ and that ‘“‘he would have her.’’ Despite King’s 
protests, Sonstein forcibly kissed and fondled her. King’s boyfriend entered the bathroom 
and Sonstein relented. After King left the party, Sonstein directed similar behavior toward 
other women, despite requests that he stop. Id. 

601. Id. 

602. Id. 

603. Id. at 540-42. The court rejected King’s allegations that Franklin Stein, director 
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the verdict. The district court found that ‘‘Sonstein sexually harassed 
King in violation of the Equal Protection Clause of the United States 
Constitution [and his] actions created an abusive working environment 
for King in violation of Title VII.’’®* The Seventh Circuit agreed, finding 
it highly unlikely that ‘‘a reasonable person, along with this particular 
plaintiff, would not be adversely affected’’ by Sonstein’s actions.®> 

Sonstein argued that his actions resulted from sexually-driven desire 
and were therefore not sex-based harassment. Sonstein contended 
that as a member of a class with whom he desired to have an affair, 
King was not a member of a protected class. The court rejected his 
argument, noting that ‘‘King was and remains a woman. That is all 
that is required.’’®°” 

Next, Sonstein claimed that he harbored no hatred of the protected 
class. Rejecting this claim, the court noted that ‘‘a desire to protect 
women because of paternalism and admiration may be the cause of 
discriminatory action,’’ and that other laws protective of women had 
been struck down under Title VII.°* ‘‘All that is required is that the . 
action taken be motivated by the gender of the plaintiff. No hatred, no 
animus, and no dislike is required.’’® 


b. Remedies 


In Jew v. University of Iowa,**® the federal district court found that 


sex discrimination infected a failure to promote the plaintiff from 





of the Occupational Therapy Program, subjected her to salary and workload disparities, 
unprecedented student evaluations, poor appraisals, mistreatment at faculty meetings, 
limited research time, retaliation for exercise of her First-Amendment rights, and inter- 
ference in the tenure process. The district court granted judgment notwithstanding the 
verdict in Stein’s favor on all claims against him. The Seventh Circuit agreed, finding 
that the record supported the district court’s findings. King failed to prove that her 
exercise of First-Amendment rights was a substantial factor in Stein’s vote not to grant 
her tenure. The record did not reflect that King was ever subject to salary or workload 
disparities. On most of the remaining claims, the court deferred to the district court’s 
findings, noting that the validity of the claims was difficult to determine ‘‘from a cold 
record.’’ Id. at 541. King failed on her claim that she was deprived of a property right 
without due process of law, because she had no property interest in her continued 
employment. Id. 

604. Id. at 538. 

605. Id. 

606. Id. 

607. Id. (citing Volk v. Coler, 845 F.2d 1422, 1433 (7th Cir. 1988)). 

608. Id. at 539 (citing Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 632, 94 S.Ct. 791 
(1974) (striking down a law requiring women to take maternity leave); and City of Los 
Angeles v. Manhart, 435 U.S. 702, 98 S.Ct. 1370 (1978) (invalidating a pension system 
that presumably benefited women)). 

609. Id. 

For more on sex discrimination, see Jew v. Univ. of Iowa, 749 F. Supp. 946 (S.D. 
Iowa 1990); and Univ. of So. Cal. v. Superior Court, 222 Cal. App. 3d 1028, 272 Cal. 
Rptr. 264 (1990). 

610. 749 F. Supp. 946 (S.D. Iowa 1990). 
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associate to full professor. The court held that Jew was qualified for 
promotion and that the university failed to prove that the vote of the 
senior faculty would have been the same, absent the discrimination.®" 
To remedy the discrimination, the court ordered that the University 
retroactively promote Jew to full professor and adjust her salary ac- 
cordingly.*'? The court denied that its remedy was overly intrusive. 
“{T]o deny [promotion] because of the intrusiveness of the remedy and 
because of the University’s interest in making its own [personnel] 
decisions would frustrate Title VII’s purpose of ‘making persons whole 
for injuries suffered through past discrimination.’’’® 


5. Age®4 


In two cases, allegations of potential retaliation under the Age Dis- 
crimination in Employment Act (ADEA)*** were made, but unsuccess- 
fully. In Evans v. Pugh,*’* Dr. Earl Evans, a former nontenured professor 
at the University of Arkansas at Pine Bluff, alleged that the University 
violated the ADEA by unlawfully retaliating against him for filing 
discrimination claims. The Eighth Circuit held to the contrary. 

To establish a prima-facie case of retaliation under the ADEA, Evans 
had to show a causal link between his protected conduct and the 
University’s adverse employment action. His allegation that the Univ- 
ersity’s decision must have been motivated by retaliation—an allegation 
unsupported by evidence—did not suffice. The court therefore affirmed 
the district court’s grant of summary judgment in favor of the Univer- 
sity.6"” 

In Equal Employment Opportunity Commission v. Board of Governors 
of State Colleges and Universities,*** the second case involving alleged 
retaliation, the Equal Employment Opportunity Commission (EEOC) 
challenged a provision of the collective-bargaining agreement (CBA) 
between the Board of Governors of State Colleges and Universities 





611. Id. at 961. 

612. Id. at 963. 

613. Id. at 962 (quoting Brown v. Trustees of Boston Univ., 891 F.2d 337, 360 (1st 
Cir. 1989), cert. denied, 110 S.Ct. 3217 (1990), quoting in turn, Albemarle Paper Co. v. 
Moody, 422 U.S. 405, 421, 95 S.Ct. 2362, 2373 (1975)). The court also noted that a 
federal district court had already ordered a university to promote a person to full professor 
to remedy discrimination. Id. at 962 (citing Bennun v. Rutgers, the State Univ., 737 F. 
Supp. 1393 (D.N.J. 1990)). 

614. For more on age discrimination, see Burns v. Gadsden State Community College, 
908 F.2d 1512 (11th Cir. 1990). For a discussion of the Age Discrimination in Employment 
Act and Eleventh-Amendment immunity, see Black v. Goodman, 736 F. Supp. 1042 (D. 
Mont. 1990), discussed supra at notes 278-82 and accompanying text. 

615. 29 U.S.C. §§ 621-34 (1982 & Supp. V 1987). 

Evans also alleged a violation of procedural due process, but could show no protected 
property interest. See supra notes 506-07 and accompanying text. 

616. 902 F.2d 689 (8th Cir. 1990). 

617. Id. at 693. 

618. 735 F. Supp. 888 (N.D. Ill. 1990). 
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(Board) and the University Professionals of Illinois (Union).**° The CBA 
provided that the Board could terminate employee grievance procedures 
if the employee instituted, in another forum, proceedings involving the 
same subject matter.®° 

The EEOC challenged the CBA provision, alleging that the Board 
violated section 4(d) of the ADEA®™' by retaliating against employees 
who filed charges or complaints under the ADEA.*®? The Board filed a 
motion to dismiss, contending that the provision in the CBA was 
intended to prevent the cost and inconvenience of litigating the same 
issue in separate fora. The judge denied the Board’s motion, holding 
that the Board’s justifications constituted an affirmative defense that 
raised issues not properly addressed on a motion to dismiss, and 
expressing doubt whether the Board’s justifications sufficed to rebut 
the EEOC’s prima-facie showing of retaliation by the Board against 
employees who filed grievances.®** Thereafter, the EEOC moved for 
partial summary judgment on the issue of liability. 

The court held that the Board’s justifications could constitute a 
defense to the EEOC’s claim of retaliation, creating an issue of fact as 
to the Board’s good faith. In addition, the court warned the EEOC that 
if it did not produce evidence rebutting the Board’s justifications, the 
court would grant summary judgment in favor of the Board.** The 
parties responded to the court’s warning by filing cross motions for 
summary judgment. 

The District Court first reconciled the Seventh Circuit’s decision— 
that ‘‘an employer who acts in good faith cannot logically be held to 
have retaliated against its employee’’***—with the same court’s deter- 
mination that in order to bring an action for age discrimination the 
plaintiff need show only that age was a determining factor in the 
challenged action.®¢ In order to reconcile the two, the court held that 
while an employer may unconsciously discriminate against an em- 
ployee, the same cannot be true of an act of retaliation: ‘‘Retaliation, 
by its very nature, requires that the employer undertake its actions 





619. Id. at 889. 
620. Id. Article 17.2 of the CBA provides: 
If prior to filing a grievance hereunder, or while a grievance proceeding is in 
progress, an employee seeks resolution of the matter in any other forum, whether 
administrative or judicial, the Board or any university shall have no obligation 
to entertain or proceed further with this matter pursuant to this grievance 
procedure. 
621. 29 U.S.C. § 623(d). 
622. 735 F. Supp. at 890. 
623. Id. (citing EEOC v. Bd. of Gov. of State Colleges & Univ., 665 F. Supp. 630 (N.D. 
Ill. 1987)). 
624. Id. (citing EEOC v. Bd. of Gov. of State Colleges & Univ., 706 F. Supp. 1377 
(N.D. Ill. 1989)). 
625. Id. at 890 (citing Rose v. Hearst Magazines Div., The Hearst Corp., 814 F.2d 491, 
493 (7th Cir. 1987)). 
626. Id. (citing Burlew v. Eaton, 869 F.2d 1063, 1066 (7th Cir. 1989)). 
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willfully.’’®?” In order to prevail, therefore, on a claim of retaliation 
against an employer, the plaintiff must show that the employer acted 
with an intent to retaliate. Further, since a retaliatory intent is part of 
the plaintiff’s burden of proof, the court rejected the EEOC’s contention 
that an employer’s good faith should be treated as an affirmative 
defense. 8 

The court held that the Board was entitled to summary judgment. 
The Board produced evidence that it adopted the provision of the CBA 
in order to avoid the inconvenience and expenditure of litigating in 
two fora simultaneously, and the EEOC produced no evidence showing 
that the Board’s reasons were merely a pretext for another, retaliatory 
purpose.®° 

A third age-discrimination case®° addressed early-retirement pro- 
grams. The EEOC filed suit against the City Colleges of Chicago and 
the Board of Trustees of Community College District 508 (both hereafter 
“‘City Colleges’’), alleging that their collective-bargaining agreement 
violated the ADEA.®* Specifically, the EEOC alleged that the agree- 
ment’s early-retirement program discriminated against older employees 
by: 1) calculating lump-sum payments for accumulated sick pay on a 
lower percentage of accumulated sick pay for retirees over age sixty- 
five than for younger retirees; and 2) providing a lower level of group 
insurance to older retirees, thus ‘‘forcing’’ employees to retire at age 
sixty-five.®*? City Colleges moved for summary judgment on the EEOC’s 
claim. 

The federal district court granted that motion because the applicable 
statute of limitations barred suits brought more than two years after the 
cause of action accrued. The cause of action accrued at the time the 
plan was adopted in 1982; the EEOC’s claim was brought in 1988.%° 
The EEOC countered that the plan was discriminatory on its face and 
could be challenged at any time. The court disagreed: 


[Ajn early retirement plan is not facially discriminatory, and 
subject to challenge at any time, merely because it provides dif- 
ferent benefit levels related to age. [A] bona fide early retirement 
plan is subject to challenge only where it is a subterfuge, because 
there is evidence of an intent to discriminate in nonfringe-benefit 
terms and conditions of employment.* 





627. Id. at 891. 

628. Id. 

629. Id. 

630. Equal Employment Opportunity Comm’n v. City Colleges of Chicago, 740 F. 
Supp. 508 (N.D. Ill. 1990), aff'd, 944 F.2d 339 (7th Cir. 1991). 

631. 29 U.S.C. § 623(a) (1988). The EEOC sued, as well, the Cook County College 
Teachers Union, Local 1600, AFT, AFL-CIO. 

632. 740 F. Supp. at 510. 

633. Id. at 514. 

634. Id. at 516. 
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{In 1991, the Seventh Circuit affirmed the judgment of the District 
Court.®5] 


6. General 


Campuses of the University of North Carolina (UNC) that have not 
entered into contracts with the federal government are required, nev- 
ertheless, to submit to federal contract-compliance reviews and to fulfill 
the nondiscrimination and affirmative-action obligations imposed on 
parties to federal contracts; so held Board of Governors of University 
of North Carolina v. United States Department of Labor.*** The Acting 
Secretary of Labor had imposed this requirement on determining that, 
for purposes of federal contract-compliance laws, the UNC system 
constituted a single, unified agency, of which the University’s campuses 
were merely sub-agencies.®*” 

Although UNC’s individual campuses enjoyed a substantial measure 
of autonomy, the court noted, they did so only because the University’s 
Board of Governors had delegated part of its power to them, not because 
the relevant statutes endowed them with autonomy. The Board retained 
unlimited authority to rescind any such delegation of power, including 
the power of the campuses to enter into contracts. UNC’s campuses, 
therefore, were not independent agencies but merely constituent parts 
of a single agency.*** Given the ‘‘unitary nature of the UNC system,”’ 
the court found the Acting Secretary justified in holding that the entire 
UNC system became a ‘‘contractor,’’ for federal-contract-compliance 
purposes, when some of UNC’s campuses bid for and received federal 
contracts in their own, not UNC’s, name. Even UNC’s non-contracting 
campuses, therefore, fell within the jurisdiction of the Office of Federal 
Contract Compliance Programs.*® 


E. Workers’ Compensation*° 


A community college’s unusual application of the idea that ‘‘what’s 
good for the college is good for the community’’ resoundingly failed 





635. 944 F.2d 339 (7th Cir. 1991). 

636. 917 F.2d 812 (4th Cir. 1990). 

637. Id. at 815. On appeal, the Fourth Circuit did not defer to this administrative 
determination, but reviewed the matter de novo. The court found inappropriate the 
deference normally accorded to rulings of administrative agencies because, in interpreting 
the state statutory scheme creating the University of North Carolina, the Department of 
Labor had ruled on a question of law outside its area of expertise. Id. at 816. 

638. Id. at 816-17. 

639. Id. at 818. 

640. For more on workmen’s compensation, see Temple University v. Workmen’s 
Compensation Appeal Board, 588 A.2d 63 (Pa. Commw. 1990), in which an employee’s 
claim was not time barred, nor did she fail to give timely notice of an injury resulting 
from exposure to air-conditioning gases at the worksite. The claimant’s symptoms were 
flu-like, and she sought help from several physicians in an effort to find out the cause 
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to carry the day in Mt. Hood Community College v. Kim.*** That case 
arose when an employee of Mt. Hood Community College, Hun J. Kim, 
was injured while raising funds for the College and accordingly filed 
a workers’ compensation claim. The College asserted that Kim was not 
entitled to compensation because, although his injury ‘‘arose out of 
and in the course of his employment,’’ he was not acting ‘‘for the 
benefit of the employer’’ when injured. The College reasoned that, 
because it provided an educational service to the community at large, 
the community—not the College—directly benefited from the fund- 
raising activities. The court curtly responded that ‘‘[ajlthough [Kim’s] 
characterization of [the College’s] argument as ‘sophistic nonsense’ may 
be somewhat harsh, it comes very close to the mark.’’®? 


F. Collective Bargaining™* 


1. Mandatory Service Fees 


The collective bargaining agreement between the University of Detroit 
and the professors’ union required that all employees represented by 
the union either join the union or, as a condition of employment, pay 
a service fee equal to union dues.** Robert Roesser, an assistant pro- 
fessor of electrical engineering, did not join the union, but authorized 
the deduction of the service fee from his paycheck. 


When Roesser learned that the Michigan Education Association (MEA) 
and the National Education Association (NEA), to which a portion of 
his service fee was allocated, campaigned to protect a woman’s right 
of choice regarding abortion, he withdrew his authorization on the 





of her illness. The statute of limitations was not triggered until she realized that her 
disability was work-related when she read an article in the university newspaper that 
confirmed the connection between her illness and the exposure to air-conditioning 
chemicals at work. Although she filed suit three years and nine months after her exposure 
to chemicals at the worksite, she filed within three years of the date she knew or should 
have known of her occupational disease. She also gave timely notice within the 120 days 
of the date she knew or by exercise of reasonable diligence should have known of the 
occupational illness, even though she gave notice approximately three years after the 
exposure. 

641. 795 P.2d 1100 (Or. App. 1990). 

642. Id. at 1101. 

643. For more on collective bargaining, see Johnston-Taylor v. Gannon, 907 F.2d 1577 
(6th Cir. 1990); and Univ. of Vermont v. State of Vermont, 748 F. Supp. 235 (S.D.N.Y. 
1990), in which the University of Vermont sought an order that the National Labor 
Relations Act preempted Vermont’s statute relating to the University’s labor relations. 
The court held that it lacked subject-matter jurisdiction over the case since the University 
was a subdivision of the state and could not be an ‘‘employer’’ under the National Labor 
Relations Act. Id. at 238. 

For a discussion of collective-bargaining agreements and age discrimination, see Equal 
Employment Opportunity Comm’n v. Bd. of Governors of State Colleges and Universities, 
735 F. Supp. 888 (N.D. Ill. 1990), discussed supra notes 618-29 and accompanying text. 

644. 904 F.2d 331, 332 (6th Cir. 1990). 
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basis of his religious convictions.** He offered, instead, to give to 
charity an amount equal to the entire agency fee or to pay to the union 
that portion of the service fee allocated solely to the union’s local 
responsibilities, the balance going to charity. The union rejected both 
proposals. 

The union asked the University to terminate Roesser, but it refused 
to do so until the union first offered to accommodate his religious 
beliefs. The union president then wrote to Roesser, acknowledging his 
religious beliefs and offering to reduce his service fee by an amount 
proportional to the percentage of the MEA and NEA budgets used for 
activities to which Roesser objected.** Roesser refused, stating that a 
portion of even a reduced service fee would be used to support activities 
to which he objected, and that the support of objectionable causes was 
so intertwined with the MEA and NEA as to defy separation.**” Con- 
cluding that the union had done all that it could to accommodate his 
beliefs, the University terminated Roesser. 

The EEOC, following its attempt at conciliation, filed suit, alleging 
that the University violated Title VII®* by terminating Roesser because 
of his religious beliefs. The district court held that the union’s rebate 
offer was a reasonable accommodation of Roesser’s beliefs and that 


Roesser’s counter-proposals would work an undue hardship on the 
union. 





645. Id. 

646. Id. at 333. The relevant portion of Nichols’ letter stated: 
[W]e will reduce the agency service fee required of you by an amount propor- 
tional to that percentage of the MEA budget which is even remotely connected 
with the alleged support of issues to which you take exception. Your agency 
service fee would therefore be reduced by $21.08 for the 1983-84 academic 
year. ... Similarly, your service fee would be reduced by an additional $7.78 
based on NEA budget figures. 

Id. 

647. Id. Roesser’s letter stated: 
Regardless of the amount of the fee that I might pay, a percentage as estimated 
will be used to support issues to which I object. The choice I must make is to 
either pay nothing, in which case no support goes to objectionable issues, or 
to pay a reduced amount, in which case a percentage goes to the support of 
objectionable issues. Since I believe that abortion is absolutely wrong I must 
choose the course that minimizes the support of it. The gravity of this issue is 
so great that I must consider my job expendable. 


The second reason I cannot accept the offer is that the support of objectionable 
issues is so intertwined throughout MEA/NEA that it cannot be reasonably 
separated. This is clearly demonstrated by the indicated calculation for service 
fee reduction supplied by MEA. It culls out at least 26 items which range 
widely over their operations. The objectionable issues are supported not only 
by the budgeted amounts but also by the weight and influence of the entire 
MEA and NEA. There is just no dealing with something that is inherently 
wrong. 
Id. 
648. 42 U.S.C. §§ 2000e-2(a) and (c) (1988). 
649. 904 F.2d at 333-34. 
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The Sixth Circuit agreed with the district court’s statement that a 
‘“‘private employer [was] not required to allow an employee to satisfy 
a religious objection and agency-fee requirement by substituting char- 
itable contributions in a proportion greater than that which the union 
expends on objectionable activities.’’*°° The court disagreed, however, 
with the district court’s conclusion that the union’s offer to reduce 
Roesser’s service fee was reasonable as a matter of law. Roesser objected 
to (1) contributing to the union because of the MEA’s and NEA’s support 
of abortion rights; and (2) associating with the MEA and NEA because 
their activities were so intertwined with the support of abortion. Al- 
though the union’s offer accommodated Roesser’s first objection, it 
ignored the second. The court remanded the case for a determination 
of whether Roesser’s beliefs could be accommodated without working 
an undue hardship on the union.® [In 1991, the case was settled out 
of court.*®*?] 


2. Strikes 


In Temple Association of University Professionals, American Feder- 
ation of Teachers Local 4531 v. Temple University,** the Temple 
Association of University Professionals (TAUP) challenged a prelimi- 
nary injunction prohibiting TAUP from continuing strike activity at 
Temple University. The chancellor had enjoined the strike on finding 
that it ‘‘created a clear and present danger to the health, safety or 
welfare of the public.’’® 

The Pennsylvania Commonwealth Court, noting evidence in support 
of the chancellor’s finding, refused to suspend the injunction. In par- 
ticular, the court observed that, if the strike continued, 6,000 students 
would have no classes, 17,000 more would not have a full course load, 
800 students would be forced to delay graduation, millions of dollars 
in financial aid and tuition would be lost, the University’s nationally 
known graduate-education program and its efforts to attract students to 
inner-city teaching would suffer, and the city of Philadelphia would 





650. Id. at 334. 

651. Id. at 334-35. The court cited Smith v. Pyro Mining Co., 827 F.2d 1081 (6th Cir. 
1987). In Smith, an employee had an objection not only to working on his Sabbath, but 
in asking others to do so. The Smith court found that the employer’s offer to allow the 
employee to arrange a shift swap with another worker accommodated only one of the 
employee’s objections, and was therefore insufficient. 

For a discussion of the duty of a public employer to accommodate the religious 
principles of its employees, see United States v. Bd. of Educ. for School Dist. of 
Philadelphia, 911 F.2d 882 (3d Cir. 1990). 

652. Under the settlement, Roesser will resume his work as an associate professor of 
electrical engineering and will pay over to the local union the entire annual fee, but that 
fee ‘‘will be used solely for local collective-bargaining purposes.’’ THE CHRON. HIGHER 
Epuc., March 13, 1991. 

653. 582 A.2d 63 (Pa. Cmw!th. 1990). 

654. Id. at 64. 
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lose a significant amount of wage-tax revenue. On these facts, the court 
was ‘‘not prepared to determine .. . that a clear and present danger or 
threat to the health, safety or welfare of the public would not exist if 
the strike were allowed to continue,’’ and therefore concluded that 
TAUP had not shown that it was likely to prevail on the merits.® 5 
TAUP also did not show that, without the requested relief, it would 
suffer irreparable injury.*** TAUP’s application for a stay of the prelim- 
inary injunction, therefore, transgressed the ‘‘clearly defined . . . bound- 
aries within which a reviewing court may grant a stay pending appeal.’’®°” 


X. ADVERSE ACADEMIC AND DISCIPLINARY DECISIONS 


A. Academic 


Judicial deference to the academic evaluations of institutions of higher 
education®* continued into 1990. Tarka v. H. Cunningham*® involved 
a dispute brought by a university student under the Family Educational 
Rights and Privacy Act (FERPA).®° Mark Tarka, a non-degree student, 
attended the University of Texas during the 1989 spring semester. Tarka 
disputed a physics grade assigned him. Tarka filed suit in federal 
court under FERPA. The district court dismissed Tarka’s complaint for 
failure to state a claim under FERPA, and Tarka appealed. 

FERPA provides that funds shall not be made available to any edu- 
cational institution unless parents of students or adult students are 
afforded an opportunity ‘‘to challenge the content of such student’s 
education records, in order to insure that the records are not inaccurate, 
misleading, or otherwise in violation of the privacy or other rights of 
students. . . .’’6 

The Fifth Circuit Court of Appeals held that the statute precludes 
causes of action challenging, except for ministerial error, the grade 
assigned to a student. The court stated that the statute does not provide 
for the correction of error ‘‘founded in a dispute over the way a teacher 
grades his students.’’ The court declined to read the statutory language 
‘other rights of students’’ as including the right to challenge a profes- 





655. Id. at 66-67. 

656. Id. at 67. Specifically, according to the court, TAUP might be entitled to remedial 
relief in the future if successful on the merits of its claim, and might also resolve the 
dispute by continued collective bargaining. Id. 

657. Id. at 64, 67 (following Pennsylvania Public Utility Comm’n v. Process Gas 
Consumers Group, 502 Pa. 545, 552-53, 467 A.2d 805, 808-09 (1983)). 

658. See, e.g., Regents of Univ. of Mich v. Ewing, 474 U.S. 214, 106 S. Ct. 207 
(1985); and Bd. of Curators of the Univ. of Missouri v. Horowitz, 435 U.S. 78, 98 S. Ct. 
948 (1978). 

659. 917 F.2d 890 (5th Cir. 1990). 

660. 20 U.S.C. § 1232g{a)(2) (1990). 

661. 917 F.2d at 891. 

662. 20 U.S.C. § 1232g(a) (2) (1990). 
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sor’s grading process.** ‘‘Congress could not have intended, simply by 
using that general phrase, to afford students a federal right, enforced 
by federal regulations, to challenge their teachers’ or educational insti- 
tutions’ grading process.’’®** Since Tarka failed to allege a ministerial 
or mathematical error in his grade, the court found that Tarka failed to 
state a claim under FERPA. 

New York Law School placed Susan M. on academic probation after 
her first year of studies for failing to achieve a 2.0 grade point average 
(GPA). Law-school rules required that she thereafter maintain both a 
semester and cumulative GPA of 2.0 or be subject to dismissal at the 
discretion of the Academic Status Committee. At the end of her fourth 
semester, her GPA stood at 1.89. She argued before the Committee that 
her substandard academic performance resulted from unfair grades in 
Corporations and Constitutional Law II.* Despite her arguments, the 
Committee voted unanimously to dismiss her. 

She filed suit, alleging that the Committee’s decision, besides being 
arbitrary and capricious, was made in retaliation for her complaining 
about her professors.*** New York Law School countered that the grad- 
ing of examinations fell totally within academic discretion.®’ The trial 
court dismissed plaintiff’s claims, concluding that she did not dem- 
onstrate that her dismissal was arbitrary, capricious, or made in bad 
faith. 

The Court of Appeals of New York® agreed with the trial court. 
Through its grades and degrees an educational institution certifies to 
society the student’s knowledge and competence in a field of study. 
‘“‘[T]o preserve the integrity of the credentials conferred by educational 
institutions, the courts have long been reluctant to intervene in contro- 
versies involving purely academic determinations.’’®° Judicial review 
of an institution’s academic evaluation of a student is limited to ‘‘whether 





663. 917 F.2d at 891-92. 

664. Id. 

665. Susan M. v. New York Law School, 556 N.E.2d 1104, 1105 (N.Y. 1990). Plaintiff 
alleged that her examinations were unfairly graded; she claimed that her Corporations 
professor told her that she received no credit for a question representing thirty percent 
of the examination because she analyzed the problem under both Delaware and New 
York law, while the question called for an analysis only under Delaware law. She 
analyzed the problem correctly under Delaware law and would have received full credit 
had she not included an analysis under New York law. According to the professor, 
plaintiff gave two answers to the question, indicating that she did not know which one 
was correct, and was therefore entitled to no credit on the question. Id. at 1105-06. 

666. Id.at 1106. 

667. Id. 

668. The Appellate Division rejected most of plaintiff’s claims, but remanded the case 
to determine ‘‘whether the grade given on the [Corporations] exam . . . was a rational 
exercise of discretion.’’ Id. For more on the Appellate Division’s treatment of the case, 
see Dutile, Higher Education and the Courts: 1989 in Review, 17 J.C. & U.L. 149, 232 
(1990). 

669. 556 N.E.2d at 1107 (citing Matter of Olsson v. Bd. of Higher Educ., 49 N.Y.2d 
408, 413 (1980)). 
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the challenged determination was arbitrary and capricious, irrational, 
made in bad faith or contrary to Constitution or statute.’’®”° Plaintiff’s 
claims did not meet this standard; ‘‘they go to the heart of the profes- 
sor’s substantive evaluation of the petitioner’s academic performance 
and[,] as such, are beyond judicial review.’’®”’ 

New York Law School thus fared better in litigation than did the 
Educational Testing Service (ETS). Emily Mindel filed suit against ETS, 
seeking an injunction requiring ETS to allow her to re-take the Scho- 
lastic Aptitude Test on an unscheduled date. Mindel alleged that when 
she initially took the test, various ‘‘irregularities’’ distracted her, in- 
cluding a small child who repeatedly entered and left the room, per- 
sistent conversation between the proctors, and the taking of her 
examination booklet by a proctor in order to answer another examinee’s 
question.®”2 

The court held that the presence of the child ‘‘would not by itself 
be so direct, unique and significant to warrant an order to compel ETS 
to administer a new test.’’®’? The taking of the test booklet, however, 
intruded enough to mandate a second testing. ‘‘Upon getting the test 
booklet back, plaintiff had to refocus her concentration and find a new 
starting point for the [English Comprehension] passage she had been 
reading.’’®”* All the requirements for granting a preliminary injunction 
were met: 


Plaintiff wishes to apply for the early decision [on college admis- 
sion] program and any inordinate delay would deny her that 
opportunity and the associated benefits if successful. The injury 
to plaintiff is the loss of the opportunity due to the passage of 
time and this is an irreparable harm. .. . [P]laintiff has a likelihood 
of ultimate success and a balance of the equities is in plaintiff’s 
favor[,] especially since ETS in its bulletin states re-testing is a 
part of its existing procedures.®’® 


B. Disciplinary 


In Florida Board of Regents v. Armesto,®”* the Florida State University 
College of Law (Law School) had reason to believe that Rosa Armesto 





670. Id. (citing James v. Bd. of Educ., 42 N.Y.2d 357, 365 (1977)). 

671. Id. 

For more on student dismissals, see Cowan v. Univ. of Louisville School of Medicine, 
900 F.2d 936 (6th Cir. 1990) (student not deprived of liberty interest in reputation when 
school official revealed letter from spychiatrist). 

672. Mindel v. Educational Testing Service, 559 N.Y.S.2d 95, 96-97 (N.Y. Sup. Ct. 
1990). 

673. 

674. 

675. 

676. 








1991} HIGHER EDUCATION AND THE COURTS: 1990 257 


‘chad cheated on her final exams. Following an investigation, the Law 
School determined that formal charges should be filed. Armesto ob- 
tained an injunction prohibiting the Law School from filing the charges. 
At trial, Armesto alleged that the Law School investigation violated the 
student code of conduct and that the violations created a risk that she 
would be falsely accused. 

Overturning the trial court’s injunction, the Florida District Court of 
Appeal held that Armesto first had to exhaust all available administra- 
tive remedies before the courts could exercise jurisdiction over the 
matter.” Only when an action is ‘‘so egregious or devastating that 
administrative remedies are either too little or too late’’ may a plaintiff 
bypass the administrative appeal process; Armesto’s case presented no 
such prospect.*® Armesto argued that the investigation violated due 
process, thus allowing her to bypass the administrative appeal proce- 
dure. The court disagreed: ‘‘‘[A]dministrative remedies must be ex- 
hausted to assure that the responsible agency has had a full opportunity 
to reach a sensitive, mature, and considered decision upon a complete 
record appropriate to the issue.’’’®”° 

University procedures sufficed in a second case. In Boehm v. Uni- 
versity of Pennsylvania School of Veterinary Medicine,*° two students, 
suspected of cheating on examinations, challenged as fundamentally 
unfair their suspension from the University of Pennsylvania School of 
Veterinary Medicine and sought injunctive relief. The trial court granted 
the injunction, but the Pennsylvania Superior Court reversed. 

Observing that some courts have held the relationship between a 
private college and its students to be contractual only, while others 
have required even private institutions to adhere to principles of due 
process and fundamental fairness,®** the court found the School’s action 
justified even under the latter, higher standard. Before their suspension, 
the students received notice of the charges against them and participated 
in a lengthy hearing, resulting in a detailed decision including extensive 
findings of fact. Throughout these proceedings and the consequent 
decision by the dean of the School to suspend the students, the School 





677. Id. at 1081 (citing State ex rel. Dept. of General Services v. Willis, 344 So. 2d 
580 (Fla. Dist. Ct. App. 1977)). 

678. Id. (citing Communities Financial Corp. v. Florida Dept. of Environmental Reg- 
ulation, 416 So. 2d 813 (Fla. Dist. Ct. App. 1982) and Florida Soc’y of Newspaper Editors 
v. Public Service Comm’n, 543 So. 2d 1262 (Fla. Dist. Ct. App. 1989)). Armesto alleged 
that filing charges against her would irreparably injure her because the Florida Board of 
Bar Examiners might refuse to admit her even if acquitted of the charges. The court held 
that this did not meet the requirements of the exception: Armesto had the right to move 
to dismiss the charges under the administrative process; her hearing provided her with 
the opportunity to defend herself; and the possibility of her being refused admission to 
the bar was speculative. Id. 

679. Id. at 1081-82 (quoting Key Haven v. Bd. of Trustees of the Internal Improvement 
Trust Fund, 427 So. 2d 153, 158 (Fla. 1982)). 

680. 573 A.2d 575 (Pa. Super. Ct. 1990). 

681. Id. at 580-82 [citations omitted]. 
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‘followed its Code of Rights punctiliously.’’**? The court therefore 
concluded that the trial court abused its discretion in preliminarily 
enjoining the School from suspending the students.®* 

Although courts seem more willing to look into the disciplinary 
decisions of educational institutions than into their academic ones, 
institutions of higher learning found solid support in several cases 
involving alleged cheating, activity which, on balance, seems more 
disciplinary than academic. In Easley v. University of Michigan Board 
of Regents,®* Easley, a student at the University of Michigan Law 
School, was suspended for plagiarism. Following his suspension, Easley 
filed suit against the Law School, alleging various constitutional and 
state-law violations.“ The district court held for the Law School. On 
appeal, the Sixth Circuit affirmed on substantive grounds, but noted 
that more evidence was necessary to determine the validity of Easley’s 
claim that the trial judge should have recused himself because of his 
association with the Law School, and ‘‘his well-publicized Negropho- 
bia.’’®*”? The district court held an evidentiary hearing and concluded 
that none of the trial judge’s associations with the Law School required 
his recusal. 

The Sixth Circuit, upon return from remand to the district court, 
affirmed. The district court (1) properly enlarged the record regarding 
the judge’s affiliations with the Law School; (2) properly determined 
that the judge could not have obtained extra-judicial knowledge of the 
case based on his affiliations with the Law School; and (3) properly 
concluded that the judge’s impartiality could not reasonably be ques- 
tioned.®* [In 1991, the United States Supreme Court denied certio- 
rari.®°] 





682. Id. at 582-85. 

683. Id. at 578. The court also held the injunction unjustified because the harm to the 
suspended students, if any, was not irreparable and could be remedied by an award of 
monetary damages. Id. at 585-86. 

For more on disciplinary decisions, see Rauer v. State Univ. of New York at Albany, 
552 N.Y.S.2d 983 (N.Y. App. Div. 1990). Addressing a suspension for cheating, the New 
York Supreme Court, Appellate Division, held that the lower court did not err in 
dismissing the case on the merits after the University had submitted only an objection 
on a point of law before answering the claim. Further, the student could not challenge 
his suspension on procedural-due-process grounds since he did not'raise that issue on 
administrative appeal. Nonetheless, the court held that SUNY granted Rauer all the 
process required by giving him notice of the charges, a hearing, and an opportunity to 
answer. Considering the gravity of his offenses and his failure to admit his wrongdoing, 
the court held that the suspension, though during the student’s senior year, was not 
excessive. Id. at 984-85. 

684. Compare Goss v. Lopez, 419 U.S. 565, 95 S. Ct. 729 (1975), with Regents of 
Univ. of Mich. v. Ewing, 474 U.S. 214, 106 S. Ct. 507 (1985); and Bd. of Curators of 
the Univ. of Missouri v. Horowitz, 435 U.S. 78, 98 S. Ct. 948 (1978). 

685. 906 F.2d 1143 (6th Cir. 1990), cert. denied, 111 S. Ct. 1414 (1991). 

686. Id. at 1144. Easley fell one credit short of the number required for graduation, 
and filed suit to receive his degree. 

687. Id. 

688. Id. at 1147. 

689. 111 S. Ct. 1414 (1991). 
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A student did prevail, at least preliminarily, in Kalinsky v. State 
University of New York at Binghamton.®° In that case, the State Uni- 
versity of New York at Binghamton (SUNY) refused to allow Deborah 
Kalinsky to registrater after it determined that she had copied exten- 
sively from her housemate’s archaeology paper. Kalinsky filed suit. On 
appeal, the Appellate Division held that due process entitled Kalinsky 
to a statement detailing factual findings and the evidence relied upon 
by the Associate Dean of Academic Affairs in concluding that Kalinsky 
had plagiarized. ‘‘Such a statement is necessary to permit the student 
to effectively challenge the determination in administrative appeals and 
in the courts and to ensure that the decision was based on evidence in 
the record.’’®*2 


XI. DISCRIMINATION—STUDENTS 


A. Race 


The New Hampshire Supreme Court in In re Certain Scholarship 
Funds® decided that a court could reform the discriminatory language 
of a scholarship trust. Two residents of Keene, New Hampshire, had 
established charitable testamentary trusts; one was to be used for ‘‘some 
poor and worthy Keene boy,’’ the other for ‘‘some poor and worthy 


protestant boy.’’ The School Board of the Union School District of 
Keene feared that its administration of these gender- and religion-based 
trusts would violate constitutional guarantees of equal protection. Ac- 
cordingly, in 1987, the Board filed a petition in equity seeking the 
removal of the discriminatory provisions. The Superior Court used its 
cy pres powers to reform the language of the trusts.” 





689. 111 S. Ct. 1414 (1991). 

690. Kalinsky v. State Univ. of New York at Binghamton, 557 N.Y.S.2d 577, 578 (N.Y. 
App. Div. 1990). 

691. Id. at 578-79. 

692. Id. 

693. 575 A.2d 1325 (N.H. 1990). 

694. Id. at 1326 (citing N.H. R.S.A. 498:4-a (1983)). The court held in particular that 
it was unconstitutional ‘‘state action’’ for the School Board, as an arm of the state, to 
participate in the administration of religion- and gender-based discriminatory trusts. The 
court also found that it would be exercising constitutionally impermissible ‘‘State action”’ 
were it to employ its equitable powers of deviation, as urged by the Director of Charitable 
trusts, to reform the trusts by striking the language requiring the participation of public 
officials and appointing private persons to act in their absence. Id. 

The dissent believed that a court did not, in the constitutional sense, ‘‘act’’ when it 
applied neutral principles of trust law to enable the initial existence of a discriminatory 
trust or to permit its continuation. It called freedom of testation a cherished right that 
permits a testator to die secure in the expectation that the law will venerate, and not 
frustrate, the testator’s last wishes. Accordingly, the dissent believed that: 


a court may replace an unfit or unsuitable trustee as part of its general duties 
in supervising the administration of a charitable testamentary trust, but a court 
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The New Hampshire Supreme Court affirmed. First, the court noted 
that participation by the principal, School Board, and City of Keene 
Trustees of Trust Funds, as agents of the State, in the administration 
of the trusts amounted to ‘‘state action.’’®* Second, the court approved 
use of the cy pres doctrine to reform the trusts by replacing the terms 
‘“‘boy’’ and ‘‘protestant boy’’ with the term ‘‘student.’’ The trial court 
had found no indication that either testator would not have responded 
to the changes in attitudes experienced by society since creation of the 
trusts. It also found no discriminatory intent reflected in the language 
of the wills. The trial court thus concluded that both testators primarily 
intended not to discriminate against women and non-Protestants, but 
to assist students at Keene High School.®* 

Having found a general intention to devote the property to a charitable 
purpose, and in the absence of a gift-over provision, the trial court 
invoked cy pres to reform the terms of the trust. The State Supreme 
Court found this proper in light of the statutory directive of the cy pres 
doctrine: upon finding a trust either illegal or prejudicial to the public 
interest, the ‘‘charitable purpose’’ of the trust must be reformed or 
redirected to fulfill as nearly as possible the testator’s intent.®” 

In Ayers v. Allain®* a group of black Mississippians brought a class 
action against the governor and other state officials, alleging that the 
defendants maintained and perpetuated a racially dual system of higher 
education, in violation of the Equal-Protection clause.®*” The district 


court, finding that the state officials met their duty, dismissed the 
case,” and the plaintiffs appealed. The Fifth Circuit Court of Appeals 
reversed and remanded.” On rehearing en banc the Court of Appeals 
affirmed the district court’s dismissal.’ 

The Fifth Circuit devoted a great deal of attention to the history and 
facts of the case,”* and to the applicable law.” In deciding the scope 





could not rewrite a decedent’s will or attribute to [the decedent], posthumously, 
a desire to spend the decedent’s bounty for the collective good when the 
designated and preferred class of beneficiaries has not been exhausted. 
Id. at 1339. 
695. Part I, Article 2 of the New Hampshire Constitution forbids the state to discrim- 
inate on the basis of creed or gender. 
696. 575 A.2d at 1328. 
697. Id. 
698. 914 F.2d 676 (5th Cir. 1990), cert. denied in part and granted in part sub nom. 
Ayers v. Mabus, 111 S. Ct. 1579 (1991), and sub nom. U.S. v. Mabus, Id. 
699. Id. at 678. The plaintiffs also sued under Title VI of the Civil Rights Act of 1964, 
42 U.S.C. §§ 2000d-4a (1988). 
700. Ayers v. Allain, 674 F. Supp. 1523 (N.D. Miss. 1987) (Ayers I). 
701. Id., 893 F.2d 732 (5th Cir. 1990) (Ayers II). 
702. 914 F.2d at 678. 
703. Id. at 678-82; See also Ayers I, 674 F. Supp. at 1524-26, 1528-30; Ayers II, 893 
F.2d at 733, 743-44. 
704. 914 F.2d at 682-86 (discussing Bazemore v. Friday, 478 U.S. 385, 106 S. Ct. 3000 
(1986); Alabama State Teachers Ass’n v. Alabama Public School and College Auth., 289 








1991] HIGHER EDUCATION AND THE COURTS: 1990 261 


of Mississippi’s duty, the court focussed on the fundamental differences 
between primary and secondary education and university education, 
namely concerns about attendance and choice of institution,” and the 
diversity of a university education.” It held that ‘‘to fulfill its affir- 
mative duty to disestablish its prior system of de jure segregation in 
higher education, the state of Mississippi satisfies its constitutional 
obligation by discontinuing prior discriminatory practices and adopting 
and implementing good-faith, race-neutral policies and procedures.’’”°” 

The court then reviewed the district court’s judgment that Mississippi 
had met its affirmative duty to disestablish its former de jure system 
of higher education. Two components, mission designations and ad- 
mission criteria, required close review to determine whether Mississippi 
had satisfied its duty to provide true choice to its citizens.” 

The plaintiffs argued that the mission designations perpetuated the 
inequalities of the prior dual system, because missions were assigned 
on the basis of the institutional resources existing at the time of 
designation. The plaintiffs essentially argued that historically black 
institutions remain ‘‘Black Schools’’ by the regional or urban designa- 
tion. The Fifth Circuit noted that use of the terms ‘‘Black School’’ and 
‘‘White School’’ ignored the fact that the rights of citizens, not insti- 
tutions, were at issue in this lawsuit, and that Mississippi’s practices 
must be reviewed from a standpoint of individual rights, not institu- 
tional parity.”” It found that if black citizens in Mississippi may choose 


among any of the eight universities in the state, the fact that certain 
institutions formerly segregated by law continue to provide a more 





F. Supp. 784 (M.D. Ala. 1968), aff’d, 393 U.S. 400, 89 S. Ct. 681 (1969) (ASTA); Green 
v. County School Bd., 391 U.S. 430, 88 S. Ct. 1689 (1968); Norris v. State Council of 
Higher Education for Virginia, 327 F. Supp. 1368 (E.D. Va.), aff'd, 404 U.S. 907, 92 S. 
Ct. 227 (1971); and Geier v. Alexander, 801 F.2d 799 (6th Cir. 1986)). 

The Fifth Circuit believed Bazemore and ASTA governed Mississippi’s efforts to 
disestablish de jure segregation in its universities. In those cases, governing authorities 
were deemed to have satisfied their constitutional obligation by discontinuing prior 
discriminatory practices and adopting and implementing good-faith, race-neutral policies. 
914 F.2d at 686. 

705. The court noted: 

[A]n entire range of remedial options available for the desegregation of the 
public primary and secondary schools is not available in the context of higher 
education simply because attendance at a university is voluntary and persons 
may choose which of several universities to attend. . . . [RJlemedies common to 
public school desegregation such as pupil assignments, bussing, attendance 
quotas and zoning are unavailable when persons may freely choose whether to 
pursue an advanced education and[,] when the choice is made, which of several 
universities to attend. 
Id. at 687. 

706. Id. 

707. Id. 

708. Id. at 688. 

709. Id. The court also noted that the law clearly does not permit state universities to 
assert equal-protection rights in the manner of an individual. Id. [citation omitted]. 
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limited range of educational options than other institutions in the state 
does not deny these citizens the right to equal protection.” 

The district-court judge found the mission designations not motivated 
by a discriminatory purpose, but rationally based on sound educational 
policies and the need to conserve scarce educational resources.’ The 
Fifth Circuit believed that the record supported the plaintiffs’ argument 
that the mission designations had the effect of maintaining the more 
limited scopes at historically black universities, but found that this 
alone did not deny the plaintiffs their right to equal protection.’” 

The plaintiffs challenged the policies governing admissions on several 
grounds. After giving full consideration to all aspects of the admissions 
process, the district court found that the current admissions policies 
and procedures were developed in good faith and for nondiscriminatory 
purposes. The Fifth Circuit believed these findings were not clearly 
erroneous.’** 

Plaintiffs also pointed to disparities between the historically black 
and historically white institutions regarding program offerings and 
duplication among universities and branch centers, faculty, funding, 
library volumes, facilities and land-grant programs. The Fifth Circuit 
agreed with the district court’s conclusion that the defendants had met 





710. Id. 

711. Ayers I, 674 F. Supp. at 1561. 

Testimony indicated that the state remained faithful to the mission designations and 
did not use them to disguise unequal treatment of those who attend predominantly black 
institutions. It showed that the mission designations were well-defined and educationally 
sound and efficient, and that Mississippi institutions fared worse in funding than all 
other institutions. 914 F.2d at 688. 

712. Because the record amply supported the district-court findings that the designa- 
tions were commonly used, educationally sound and not motivated by discriminatory 
intent, they were not clearly erroneous. This is not to say that the mission designations 
adopted by Mississippi efficiently allocated the state’s resources; the district court 
concluded the opposite. However, the Fifth Circuit could not pass on the financial 
wisdom of the designation. It is necessary only that black citizens enjoy full protection 
of the laws concerning their choice of institution, however financially infirm the system 
of higher education as a whole may be. Id. at 689. 

713. First, plaintiffs argued that the ACT requirement was adopted for a discriminatory 
purpose and continued to have a severe discriminatory impact on black applicants. The 
Fifth Circuit agreed with the district court’s finding that the board was motivated by the 
problem of underpreparation of incoming students when it adopted the policy. Second, 
plaintiffs argued that the board’s admission practices were intentionally discriminatory 
because it did not require the use of high-school grades in conjunction with ACT scores. 
The Fifth Circuit found no support for this contention. Third, plaintiffs argued that the 
district court’s findings improperly focussed on reasonableness and neutrality rather than 
on an affirmative remedial obligation. The Fifth Circuit found the admission policies 
extremely flexible, noting that the policies addressed both academic preparation and the 
need to recognize less common measures of achievement. Id. at 690-91. 

The plaintiffs also raised, unsuccessfully, arguments regarding racial incidents at the 
University of Mississippi, the racial composition of the faculty and staff, the lack of 
success of applicants for administrative positions at Mississippi State University and the 
fact that a black had not occupied a particular seat on the Board of Trustees. Id. at 691. 
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or exceeded their duty to disestablish prior de jure segregation in these 
areas. Although it found the disparities among the institutions remi- 
niscent of the prior system,”** this did not mean the plaintiff class was 
denied equal educational opportunities or equal protection of the law. 
Accordingly, it held that the defendants had adopted good-faith, race- 
neutral policies and had fulfilled their duty to open Mississippi uni- 
versities to all citizens regardless of race.”* [In 1991, the Supreme 
Court granted certiorari.”**] 


B. Gender 


The Third Circuit, in Ivy Club v. Edwards’’’, decided to permit the 
Ivy Club to litigate its section-1983 action in federal court. The Ivy 
Club, a social eating club at Princeton University whose membership, 
until recently, was all male, originally brought its federal action against 
the Attorney General, W. Cary Edwards, and the Director of Civil Rights, 
Pamela Poff, in February of 1986.7° The club claimed that a state 
agency, the Civil Rights Division, violated the club’s civil rights by 
exercising jurisdiction over it." 





714. Id. at 692. 

715. Id. The court noted that institutional differences remain, but that to level those 
differences under principles of equal protection the court would somehow have to adopt 
the plaintiffs’ terms ‘‘Black School’’ and ‘‘White School’’ and attach legal significance 
to those terms, a principle it found revolting. Id. 

716. See Ayers v. Mabus, 111 S. Ct. 1579 (1991), and U.S. v. Mabus, id. 

717. 1991 WL 158610 (3d Cir. 1991). 

718. Tiger Inn v. Edwards, 636 F. Supp. 787 (D.N.J. 1986). Tiger Inn resolved its 
claims in state court and is no longer involved in the dispute. 

719. The litigation began in February of 1979 when Sally Frank, a student at Princeton 
University, filed with the Civil Rights Division a complaint against the Ivy Club, two 
other eating clubs and Princeton University. Frank alleged that the clubs discriminated 
on the basis of sex in places of public accommodation in violation of the New Jersey 
Law Against Discrimination (LAD). N.J.S.A. 10.5-1 et seq. (1975). The Division initially 
refused to process the complaint, believing the clubs exempt from LAD because they 
were not places of public accommodation. 

In December of 1979 Frank filed a second complaint alleging that the clubs were a 
place of public accommodation because they functioned as an arm of Princeton University. 
Ivy asserted, as a defense, its right to freedom of association under the First and Fourteenth 
Amendments. The Division dismissed Frank’s complaint, holding that it lacked jurisdic- 
tion over the clubs because of their distinctly private nature. 

Frank appealed the dismissal to the Appellate Division of the Superior Court of New 
Jersey. Ivy again asserted its defense of freedom of association. Taking no position on 
the merits of the complaint, the court vacated the decision by the Division and remanded, 
holding that a hearing and factual findings were necessary to determine whether the 
Division had jurisdiction. 

On February 6, 1986, the Division issued a partial summary decision holding that it 
had jurisdiction. 

On February 13, 1986, after the final determination of jurisdiction at the administrative 
level, and after having their constitutional defenses against jurisdiction rejected, Ivy Club 
and Tiger Inn filed suit in federal court, seeking declaratory and injunctive relief. Tiger 
Inn v. Edwards, 636 F. Supp. 787 (D.N.J. 1986). 
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Although the club requested the federal court to exercise its equitable 
powers in restraining the state proceedings, the federal court chose to 
stay the action, under the Pullman” abstention doctrine, until the state 
court clarified the application of state law to the club in the state action 
against Ivy.”?? 

When litigation at the state level resumed, Ivy refrained from raising 
its federal constitutional claims in state court. The club explicitly stated 
it wished to reserve its right to litigate its federal claims in federal 
court pursuant to the England doctrine.””? As part of its motion opposing 
certification to the Supreme Court of New Jersey, Ivy included its brief 
to the Appellate Division containing the England reservation. 

In July of 1990, the Supreme Court of New Jersey rendered its final 
decision. It affirmed the Division’s 1987 order, awarding Frank $5,000 
in humiliation damages, but denied her club membership. The court 
also ordered Ivy to admit women as members. It did not discuss the 
federal constitutional claims. 

In August of 1990, Ivy moved to reopen its federal action based on 
its February, 1986 complaint. The district court reopened the case in 
October of 1990, and certified to the Third Circuit the question of 
whether Ivy had waived its right to litigate its federal rights in federal 
court. 

After determining the case was not moot,’”* the court examined the 
circumstances under which the federal district court abstained and how 


that decision affected the litigants. The court differentiated Pullman 
from Younger abstention’”* and noted that in 1986 the district court 





720. See Railroad Comm’n of Texas v. Pullman, 312 U.S. 496, 61 S. Ct. 643 (1941). 
See 1991 WL 158610 at 2 (citing Tiger Inn, 636 F. Supp. at 792). 

721. The court explicitly declined to rule whether Ivy could return to federal court 
upon the conclusion of the state proceedings, and cautioned Ivy not to interpret the 
decision to grant a stay as a ruling that the club had properly reserved its federal 
constitutional claims for federal court adjudication pursuant to. England v. Medical 
Examiners, 375 U.S. 411, 84 S.Ct. 461 (1964). 

722. A federal plaintiff remitted to state court pursuant to Pullman need not relinquish 
the right to litigate federal claims in federal court, but may especially reserve the right 
by following the dictates of England v. New England Examiners, 375 U.S. 411, 84 S.Ct. 
461 (1964). 

723. 1991 WL 158610 at *3-4. Because the Ivy Club decided to admit women, the 
court needed to determine whether the case had been resolved. Without determining 
whether Ivy had voluntarily chosen to admit women, the court found several factors 
which gave life to the controversy: the New Jersey Supreme Court upheld a $5,000 
judgment against Ivy and Tiger Inn, which would be impermissible if Ivy correctly 
asserted a First-Amendment violation; the Division retained jurisdiction over the club to 
observe and require compliance with its orders that Ivy admit women in all future 
membership selections and that women be afforded the same courtesies, privileges and 
accommodations as men; and Ivy was required to report in writing to the Division for 
the next two years on the number of women admitted. Id. at *4. 

724. Id. at *7-9. The court found the discussion necessary because it did not. want to 
mislead future defendants into believing they always have an opportunity to litigate in 
federal court. Id. at *11. 
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improperly invoked the Pullman doctrine.’?° Confronted by a Pullman 
abstention, Ivy chose not to pursue its federal claims in state court. 
Instead, Ivy reserved its right to litigate those claims under the England 
doctrine,’ and the state court did not object. Noting that Ivy’s consti- 
tutional claims had not been adjudicated other than at the state admin- 
istrative level,”?” the court found that Ivy did not have a full and fair 
opportunity to litigate its federal claims.” The Third Circuit found 
that a sense of basic fairness dictated that Ivy be permitted to litigate 
its federal claims in a federal forum.’ 

Nonetheless, the equitable considerations that mandated a federal 
forum for Ivy’s legal questions did not require relitigation of the 
extensive factual findings of the state court.”*° Accordingly, the court 
held the parties bound by the undisputed facts, but not by the disputed 
facts which the state court determined immaterial.’ 


C. Handicap 


Responding to a 1979 complaint by a deaf student denied a sign- 
language interpreter, the Department of Health, Education and Welfare 
(HEW) investigated the University of Alabama at Birmingham (UAB) to 
determine compliance with section 504 of the Rehabilitation Act of 
1973.73? During the investigation, UAB adopted a policy stating that 
UAB would not provide sign-language interpreters or other ‘‘costly’’ 
auxiliary aids unless the student could demonstrate a need for financial 


assistance to pay for the auxiliary aid.”** Also, UAB denied all auxiliary 





725. Id. at *7-8. 

726. By specifically granting Pullman abstention, and not deciding the reservation 
issue at the time, the court put Ivy in a ‘‘catch-22’’ situation. Id. at *10. 

727. 1991 WL 158610 at *9. 

728. Id. at *12. The court also noted that the collateral-estoppel doctrine did not apply 
to the federal claims, and the claims were not barred by the Full Faith and Credit Clause. 
Id. 

729. Id at *10. Two factors tipped the scale in favor of Ivy: 1) the court abstained 
under Pullman in response to the defendants’ urging, and 2) the defendants failed to 
raise in state court any objections to Ivy’s England reservations. Id. 

730. Id. at *12. Normally, preclusion applies only to a state-law question decided by 
the state court. But here, Ivy was given a federal-court hearing because the application 
of Pullman deprived Ivy of a full and fair opportunity to litigate its federal claims. Id. 

731. Id. Ivy was not barred by the Rooker-Feldman doctrine (see D.C. Court of Appeals 
v. Feldman, 460 U.S. 462, 482, 103 S. Ct. 1303, 1314 (1983), in which the Court held 
that the ‘‘United States District Court has no authority to review final judgments of a 
state court in judicial proceedings’’) or the Full Faith and Credit Clause because these 
barriers apply to state-court decisions, as opposed to state administrative decisions. Id. 
at *13. 

732. 29 U.S.C. § 794 (1988). Section 504 of the Rehabilitation Act of 1973 provides 
that ‘‘no otherwise qualified individual with handicaps in the United States .. . shall, 
solely by reason of her or his handicap, be excluded from the participation in, be denied 
the benefits of, or be subjected to discrimination under any program or activity receiving 
Federal financial assistance.”’ 

733. United States v. Bd. of Trustees for Univ. of Alabama, 908 F.2d 740, 742 (11th 
Cir. 1990). 
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aids to students taking non-credit or non-degree courses.”** The UAB 
Department of Transportation’s bus system consisted of five buses. For 
mechanical reasons, each bus was used for only one four-hour period 
per day, and only one of the buses had a wheelchair lift.”*5 Litigation 
ensued. 

On appeal, the Eleventh Circuit first examined the regulations that 
HEW promulgated under the Act. Regulations specifically applicable 
to postsecondary educational institutions required them to ‘‘take such 
steps as are necessary to ensure that no handicapped student is denied 
the benefits of, excluded from participation in, or otherwise subjected 
to discrimination under the educational program or activity . . . because 
of the absence of educational auxiliary aids for students with impaired 
sensory, manual, or speaking skills.’’°* The regulations defined ‘‘aux- 
iliary aids’ to include sign-language interpreters, but stated that insti- 
tutions governed by the regulations ‘‘need not provide attendants, 
individually prescribed devices, readers for personal use or study, or 
other devices or services of a personal nature.’’7%” 

Following a period for public comment on the proposed regulations, 
HEW responded to educational institutions’ financial concerns by mod- 
ifying the regulations so that institutions could satisfy section 504 by 
referring students to state or private agencies as a first step in obtaining 
auxiliary aids. In the event that such agencies were unable to provide 
the desired aids, however, ‘‘the proposed regulation obligates the [ed- 
ucational institution] to provide the needed auxiliary aid.’’’** 

UAB contended that the regulation required it to provide auxiliary 
aids only to students ‘‘otherwise qualified’ to receive financial aid. 
The government responded that by making the student search for the 
desired aid, UAB did not meet the burden imposed upon it by the 
regulations to provide auxiliary aids.”*° Since the government’s position 
on the meaning of the regulation accorded with the regulation’s lan- 
guage and the explanation of the regulation during the comment period, 
the court held that the government’s contention that UAB’s policy 
violated the regulations was entitled to substantial deference.’*° 

Second, the court examined whether the regulation conflicted with 
Congress’ intent in passing section 504. Since the legislative history of 
section 504 did not directly address whether the Act prohibited policies 
such as UAB’s, the only inquiry involved whether HEW’s interpretation 
of section 504 reflected a permissible construction of the statute.”** Two 





734. Id. at 742-43. 

735. Id. at 743. 

736. 34 C.F.R. § 104.44(d)(1) (1989). 

737. 34 C.F.R. § 104.44(d)(2) (1989). 

738. 41 Fed. Reg. 29558 (1977). 

739. 908 F.2d at 745-46. 

740. Id. at 746 (citing Mullins Coal Co. v. Director, O.W.C.P., 484 U.S. 135, 159, 108 
S.Ct. 427, 440 (1987)). 

741. Id. 
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Supreme Court decisions’ indicated that while section 504 required 
UAB to provide ‘‘meaningful access’’ to education, it did not require 
UAB to ‘‘make substantial changes in [its] programs nor to make 
changes that would cause ‘undue financial or administrative bur- 
dens.’’’’48 

Because of differences among students, their native intelligence, and 
their willingness to work, UAB argued that it offered students an equal 
chance to learn, but could not guarantee equal results. The court 
rejected this argument, however, because UAB’s policy ‘‘effectively 
denie[d] a handicapped student equal access to his or her opportunity 
to learn.’’’* 

UAB acknowledged that in some instances its policy did deny a 
handicapped student access to an opportunity to learn, but argued that 
requiring the University to provide auxiliary aids to students not qual- 
ified for financial aid amounted to affirmative action. The Supreme 
Court, in Southeastern Community College v. Davis,”** had held that 
the ‘‘‘line between a lawful refusal to extend affirmative action and 
illegal discrimination against handicapped persons will not always be 
clear. Identification of those instances where refusal to accommodate 
the needs of a disabled person amounts to discrimination against the 
handicapped continues to be an important responsibility of HEW.’’’”** 
Since Congress enacted section 504 knowing that it had overlooked 
some matters and approving HEW’s power to address those matters, 
the Eleventh Circuit held that the auxiliary-aids regulations were based 
on a permissible construction of the Act.7*’ 

Third, the court turned to whether UAB’s policy of denying auxiliary 
aids to students enrolled in non-degree courses violated the Act. The 
government argued that the regulations applied to all educational pro- 
grams, regardless of whether the program led to a degree. Since the 
government’s interpretation was reasonable and consistent with the 
language of the regulation, the court held that the interpretation was 
due substantial deference. The Civil Rights Restoration Act of 1987, 
which provides that ‘‘all of the operations of . . . a college, university, 
or other postsecondary institution’’ are subject to the Rehabilitation 





742. Southeastern Community College v. Davis, 442 U.S. 397, 99 S. Ct. 2361 (1979); 
Alexander v. Choate, 469 U.S. 273, 107 S. Ct. 1123 (1987). In Davis, the plaintiff, a deaf 
student, argued that section 504 required a nursing school to waive certain requirements 
and to arrange to have a professor with her whenever she attended to a patient. The 
court rejected her claims. In Alexander, handicapped Medicaid recipients challenged a 
state’s proposal to reduce its coverage for in-patient hospitalization from twenty-one to 
fourteen days. The Court held that the state’s reduction did not deny handicapped 
persons meaningful access to hospitalization benefits. 

743. 908 F.2d at 747 (quoting Davis, 442 U.S. at 412, 99 S.Ct. at 2370). 

744. Id. at 748. 

745. 442 U.S. 397, 99 S. Ct. 2361 (1979). 

746. 908 F.2d at 749 (quoting Davis, 442 U.S. at 412-13, 99 S.Ct. at 2370) (emphasis 
added). 

747. Id. 
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Act, resolved any doubt that that Act applied to non-degree programs.’** 

Finally, the court held that UAB had not made reasonable accom- 
modation of handicapped passengers by operating, for four hours a 
day, only one bus equipped with a wheelchair lift. The regulations 
prohibited UAB from affording handicapped students service ‘‘not equal 
to that afforded to others.’’’*° Other members of the UAB community 
received twelve hours of bus service per day. The cost of installing 
lifts on two more buses, which would result in handicapped students 
having access to bus service for twelve hours per day, would not, the 
court concluded, cause UAB an undue financial burden.’*° 

In Doe v. Southeastern University,’*' the plaintiff, a student at South- 
eastern University, tested positive for Human Immunodeficiency Virus 
(HIV). Because of complications associated with HIV, he missed a 
significant number of classes during the 1986 Fall semester. His doctor 
submitted medical statements to Southeastern confirming the plaintiff's 
inability to attend classes. According to the plaintiff, Southeastern 
wrongfully leaked this information to faculty and students, resulting in 
harassment from other students and causing him such embarrassment 
that he felt forced to withdraw from school.’*? The plaintiff transferred 
to the University of Maryland, and after his transfer, he alleged, South- 
eastern improperly notified the University of Maryland of his condi- 
tion.”** The plaintiff sued, alleging a violation of section 504 of the 
Rehabilitation Act.7*. 


Even if testing positive for HIV is a handicap as defined in the Act, 
the court determined, the compensatory and punitive damages sought 





748. Id. at 750 (quoting 29 U.S.C. § 794(b)(2) (1988)). 

749. 34 C.F.R. § 104.4(b)(1) (1989). 

750. 908 F.2d at 751. 

751. 732 F. Supp. 7 (D.D.C. 1990), appeal dismissed, 927 F.2d 1257 (D.C. Cir. 1991). 

752. Id. at 7-8. 

753. Id. at 8. 

754. 29 U.S.C. § 794 (1988). See note 732, supra. 

The court granted the defendant’s motion to dismiss claims alleging an invasion of 
privacy and intentional infliction of emotional distress, since these were barred by the 
statute of limitations. 732 F. Supp. at 8. The court also dismissed plaintiff's claim of 
negligent infliction of emotional distress, holding that the District of Columbia did not 
recognize such a claim when no physical injury was alleged. Id. at 10 (citing Douglas 
v. Pierce, 707 F. Supp. 567 (D.D.C. 1988); Williams v. Baker, 540 A.2d 449 (D.C. 1988)). 

Southeastern argued that plaintiff's Rehabilitation-Act claim was time-barred, but the 
court disagreed. The Act did not contain its own statute of limitations; therefore, the 
limitations period had to be drawn from the appropriate state statute. Section 504 of the 
Act was modeled on Title VI of the Civil Rights Act. 42 U.S.C. § 2000d et seq. (1988). 
Like the Rehabilitation Act, Title VI did not have a limitations period of its own. In 
determining the appropriate limitations period for Title VI actions, courts have looked 
to the limitations period applied to section-1981 and section-1983 actions. In Wilson v. 
Garcia, 471 U.S. 261, 105 S. Ct. 1938 (1985), the United States Supreme Court held that 
the statute of limitations for personal-injury actions applies to section-1981 and section- 
1983 actions. Therefore, the Doe court held that the District of Columbia’s three-year 
personal-injury statute of limitations, D.C. CopE ANN. § 12-301(8) (1989), did not bar 
plaintiff's claim under the Rehabilitation Act. 732 F. Supp. at 8. 
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by the plaintiff were unavailable under the Act. Since the Supreme 
Court had expressly declined to decide ‘‘‘the extent to which money 
damages are available under § 504,’’’’55 the court relied on a district- 
court’s holding that ‘‘compensatory and punitive damages are unavail- 
able under . . . the Rehabilitation Act, which call[s] instead for equitable 
relief.’’756 


XII. MISCELLANEOUS 


A. Antitrust 


In Palmer v. BRG of Georgia,’®’ former law students, in preparation 
for the 1985 Georgia Bar Examination, contracted to take the bar-review 
course offered by BRG of Georgia, Inc. (BRG). They sued, contending 
that the price of the course was unlawfully enhanced by an agreement 
in 1980 between BRG and Harcourt Brace Jovanovich Legal and Pro- 
fessional Publications (HBJ), pursuant to which one of them withdrew 
from the Georgia market.’** The students alleged that this agreement 
violated section 1 of the Sherman Act.75* 

The district court held the agreement lawful and entered summary 
judgment in favor of the course providers. The Court of Appeals for 
the Eleventh Circuit affirmed.” It agreed with the district court that 
per se unlawful price-fixing required an explicit agreement on prices 
or an agreement that one party have the right to be consulted about 
the other’s prices. The court also agreed that a per se violation under 
the geographic-market-allocation theory required a showing that the 
course providers subdivided some relevant market in which they had 
previously competed.’® 

On certiorari, the Supreme Court found that the revenue-price-sharing 
formula in the 1980 agreement between BRG and HBJ, coupled with 
the price increase that took place immediately after the parties agreed 
to cease competing with each other in 1980, indicated that the agree- 





755. 732 F. Supp. at 9 (quoting Consolidated Rail Corp. v. Darrone, 465 U.S. 624, 
630, 104 S. Ct. 1248, 1252 (1984)). 

756. Id. at 10 (quoting DuVall v. Postmaster General, 585, F. Supp. 1374, 1377 (D.D.C. 
1984), aff'd, 774 F.2d 510 (D.C. Cir. 1985)). 

757. 111 S. Ct. 401 (1990). 

758. BRG and HBJ had been the two main providers of the bar-review course from 
1977-79. In early 1980 they entered into an agreement that gave BRG an exclusive license 
to market HBJ’s material in Georgia and to use its trade name ‘‘Bar/Bri.’’ The parties 
agreed they would not compete, but would share revenues. Following the agreement, 
BRG’s price increased from $150 to over $400. 

759. 15 U.S.C. § 1 provides in relevant part: ‘‘Every contract, combination in the form 
of trust or otherwise, or conspiracy, in restraint of trade or commerce among the several 
States or with foreign nations is declared to be illegal.’’ 

760. 874 F.2d 1417 (1989). 

761. Id. The Court of Appeals denied a petition for rehearing en banc that had been 
supported by the United States. 893 F.2d 293 (1990). 
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ment was ‘‘formed for the purpose of and with the effect of raising’’ 
the price for the bar-review course.’ It was therefore plainly incorrect 
for the district court to enter summary judgment in favor of the course 
providers. Equally clearly, the lower courts erred when they assumed 
that an allocation of markets or submarkets by competitors was not 
unlawful unless the market in which the two competed was divided 
between them. 

After noting that agreements between competitors to allocate territo- 
ries between them were also illegal, the Court held the agreement 
between HBJ and BRG unlawful on its face.”** Accordingly, the Supreme 
Court reversed the judgment of the Court of Appeals and remanded for 
proceedings consistent with its holding.”™ 

In Gaines v. National Collegiate Athletic Association’”® and Banks v. 
National Collegiate Athletic Association,’ former Vanderbilt University 
football player Bradford Gaines and former Notre Dame player Braxston 
Banks challenged their exclusion from college football under the NCAA’s 
‘‘no-draft’’ rule. In order to be eligible for the National Football League 
(NFL) draft, both players had renounced their eligibility for college 
football as required by the ‘‘no draft’’ rule, but neither player was 
selected by an NFL team.’*’ Seeking to return to college football, both 
players then challenged the ‘‘no-draft’’ rule as violative of federal 
antitrust law, and both sought preliminary injunctions to restrain the 
NCAA from enforcing the rule against them.7® 

In Gaines, the court distinguished the NCAA’s efforts to restrict the 
televising of college football games—held subject to antitrust scrutiny 





762. 111 S. Ct. at 402; see U.S. v. Socony-Vacuum Oil Co., 310 U.S. 150, 60 S. Ct. 
811 (1940). 

763. Id. at 403. The two companies had previously competed in the Georgia market; 
under their allocation agreement, BRG received that market while HBJ received the 
remainder of the United States. Each agreed not to compete in the other’s territories. 
The Court believed such agreements were anticompetitive regardless of whether the 
parties split a market within which both do business or whether they merely reserve one 
market for one and another for the other. Id. 

764. The Court of Appeals in turn remanded the case to the district court for an 
opinion consistent with the Supreme Court’s holding and footnote 7 of its opinion. Id., 
928 F.2d 1097 (1991). Footnote 7 of the Supreme Court opinion provides: 

In 1982, in connection with the settlement of another lawsuit, respondents 
made certain changes in their arrangement. Because the District Court found 
that the 1980 agreement did not violate § 1 of the Sherman Act, it did not 
address whether the 1982 modified agreement constituted a withdrawal from 
or abandonment of the conspiracy. ... Thus it is an unsettled factual issue 
whether the conspiratorial objectives manifest in the 1980 agreement between 
HBJ and BRG have continued in spite of the 1982 modifications. 
111 S. Ct. at 403 n.7. 

765. 746 F. Supp. 738 (M.D. Tenn. 1990). 

766. 746 F. Supp. 850 (N.D. Ind. 1990). 

767. Gaines, 746 F. Supp. at 740; Banks, 746 F. Supp. at 853-54. 


768. Gaines, 746 F. supp. at 741 (citing 15 U.S.C. §§ 2, 26); Banks, 746 F. Supp. at 
855 (citing 15 U.S.C. §§ 1, 26). 
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by the Supreme Court’”®°—from the same organization’s efforts to pre- 
serve the amateur character of college football by means such as the 
“‘no-draft’’ rule.” The court found that the NCAA’s eligibility rules, 
including the ‘‘no-draft’’ rule, had primarily noncommercial objectives 
and were not subject to antitrust analysis.””* Even assuming that the 
antitrust laws did apply to the eligibility rules, the court continued, 
Gaines was not entitled to an injunction because he had not shown a 
substantial likelihood of succeeding on the merits of his antitrust 
claim.” 

In Banks, in contrast, the court refused to hold the Sherman Antitrust 
Act inapplicable to the NCAA’s eligibility rules,””* and engaged in a 
fairly detailed antitrust analysis of Banks’ claim. On balancing the 
procompetitive and anticompetitive effects of the NCAA rules according 
to the ‘‘Rule of Reason,’’ however, the court found that the NCAA had 
demonstrated significant procompetitive effects and that Banks had not 
shown a reasonable likelihood of demonstrating a greater anticompeti- 
tive effect.””* Consequently, because Banks had shown no likelihood of 
success on the merits of his federal antitrust claim, the court denied 
his motion for an injunction.’ 


B. Taxation 


The National Collegiate Athletic Association (NCAA) derived revenue 
of almost $56,000 from advertisements in the ‘‘Official Souvenir Pro- 
gram’’ for the 1982 Final-Four round of the NCAA Division I Basketball 
Championship.””° The United States Tax Court held that this revenue 
was taxable as unrelated business income and was not excludable from 
the tax as a royalty, but the Tenth Circuit reversed.”” 

Although the NCAA conceded that its program advertising was a 
‘‘trade or business’’ not ‘‘substantially related’’ to its tax-exempt pur- 
pose, the court noted, the resulting revenue nevertheless would not be 
taxable as unrelated business income unless the NCAA ‘‘regularly 





769. NCAA v. Bd. of Regents of Univ. of Okla., 468 U.S. 85, 104 S. Ct. 2948 (1984). 

770. Gaines, 746 F. Supp. at 743 (distinguishing NCAA v. Bd. of Regents of Univ. of 
Okla., 468 U.S. 85, 104 S. Ct. 2948 (1984)). 

771. Id. at 743-44 (citing McCormack v. NCAA, 845 F.2d 1338, 1343 (5th Cir. 1988)). 

772. Id. at 745-47 (citing Aspen Skiing Co. v. Aspen Highlands Skiing Corp., 472 
U.S. 585, 602, 105 S. Ct. 2847, 2857 (1985); United States v. Grinnell, 384 U.S. 563, 
571, 86 S. Ct. 1698, 1704 (1966)). 

773. Banks, 746 F. Supp. at 856-57 (declining to follow Jones v. NCAA, 392 F. Supp. 
295 (D. Mass. 1975), cited in NCAA v. Bd. of Regents of Univ. of Okla., 468 U.S. 85, 
104 S. Ct. 2948 (1984)). 

774. Id. at 857-62. 

775. Id. at 862-63. ; 

776. National Collegiate Athletic Ass’n v. Comm’r of Internal Revenue, 914 F.2d 1417, 
1419-20 (10th Cir. 1990). 

777. Id. at 1418. 
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carried on’’ the sale of advertising space.””* After a detailed analysis of 
the meaning of the term ‘‘regularly carried on,’’ the court concluded 
that the NCAA’s sale of advertising space occurred ‘‘so infrequently 
that neither [its] recurrence nor the manner of [its] conduct will cause 
[it] to be regarded as a trade or business regularly carried on.’’’”? The 
court found its conclusion strengthened by consideration of the purpose 
of the unrelated business income tax, namely, to prevent organizations 
with untaxed earnings from competing unfairly against those with taxed 
earnings.”®° The court concluded that application of the unrelated busi- 
ness income tax to the NCAA’s advertising revenues would not further 
the statutory purpose because the NCAA program, published only once 
a year, ‘‘should not be considered an unfair competitor for the pub- 
lishers of advertising’ such as Sports Illustrated magazine. The court 
held, therefore, that the NCAA’s advertising business was not regularly 
carried on within the meaning of the Internal Revenue Code.”® 


C. Intellectual Property—Copyright 


The Association of American Medical Colleges (AAMC) owned the 
copyright for the Medical College Achievement Test (MCAT) and a 
number of MCAT-related studies. New York’s Standardized Testing 
Act?®? required that AAMC disclose test questions, answers, answer 
sheets, and results of related research. AAMC filed suit,”®* seeking to 


use the federal copyright laws as a shield against the disclosure required 
by the Act. Before the court was whether the Act so conflicted with 
federal copyright law” as to be invalid under the Supremacy Clause.7*® 





778. Id. at 1421-22 (citing Treas. Reg. § 1.513-1(a) (1982); United States v. American 
College of Physicians, 475 U.S. 834, 838-39, 106 S. Ct. 1591, 1594-95 (1986); Veterans 
of Foreign Wars v. Commissioner, 89 T.C. 7, 19-20 (1987)). 

779. Id. at 1421-24 (quoting Treas. Reg. § 1.513-1(c)(2)(iii) (1982)) (bracketed expres- 
sions inserted by the court). 

780. Id. at 1424-25 & n.10 (citing Treas. Reg. § 1.513-1(c)(1) (1982); United States v. 
American Bar Endowment, 477 U.S. 105, 114-15, 106 S. Ct. 2426, 2431-32 (1986); 
Louisiana Credit Union League v. United States, 693 F.2d 525, 540-41 (5th Cir. 1982); 
Rose-Ackerman, Unfair Competition and Corporate Income Taxation, 34 STAN. L. REv. 
1017, 1020 (1982)). 

781. Id. at 1425-26. 

782. N.Y. Epuc. Law §§ 340-48 (1988). 

783. Ass’n of American Medical Colleges v. Carey, 728 F. Supp. 873 (N.D.N.Y. 1990). 

784. The Standardized Testing Act would require AAMC to: 

(1) file with the New York State Commissioner of Education a copy of any 
research related to the test. N.Y. Epuc. Law § 341(1). 

(2) file with the Commissioner a copy of all test questions used in calculating 
the test taker’s raw score (experimental questions were excluded from the Act), 
the correct answers to the questions, and the method of calculating the test 
taker’s raw score within thirty days of the release of the test results. Id. at § 
342(1). 

(3) provide a test taker an opportunity to secure a copy of the test questions, a 
copy of the test taker’s answer sheet, a copy of the correct answers, and the 
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First, the court found that AAMC’s examination and related material 
fell within the subject matter of federal copyright law and were validly 
copyrighted.’** As such, ‘‘barring a statutory exception, [federal copy- 
right law] will confer upon the plaintiff the exclusive right to publish, 
copy, and distribute these materials, as well as to prepare derivative 
works with respect to these documents. ... The dictates of the Stan- 
dardized Testing Act would interfere with the AAMC’s exclusive own- 
ership rights.’’7®” 

Second, the court assesed whether the use of the MCAT dictated by 
the Act fell within one of the statutory exceptions. The Copyright Act’s 
‘fair use’’ exception allows copyrighted works to be reproduced for 
‘purposes such as criticism, comment, news reporting, teaching (in- 
cluding multiple copies for classroom use), scholarship, or re- 
search. .. .’’** The Act provides four factors to aid in determining 
whether a particular use is a ‘‘fair use’’: 


(1) the purpose and character of the use, including whether such 
use is of a commercial nature or is for nonprofit educational 
purposes; 

(2) the nature of the copyrighted work; 

(3) the amount and substantiality of the portion used in relation 
to the copyrighted work as a whole; and 

(4) the effect of the use upon the potential market for or value of 
the copyrighted work.’* 


The court examined eack of the factors individually and found that 
only the first ‘‘cut clearly in favor of the defendants,’’ since disclosure 





test taker’s raw score within ninety days after the filing required in (2). Id. at 
§ 342(2). 

(4) prepare detailed statistical reports categorized by race, ethnicity, gender, 
and linguistic background, relating to test performance. Id. at § 341-a(4), 341- 
a(5). 

The disclosure provisions of the Act classify that all such materials as ‘‘public records’’ 
under the New York Freedom of Information Law, N.Y. Pus. Orr. Law § 84 et seq., 
available to the public for inspection upon request. Id. at § 87(2). 

The Copyright Act of 1976, 17 U.S.C. § 101 et seq. (1988), conferred upon AAMC the 
exclusive right to publish, copy, and distribute AAMC’s works. AAMC’s exclusive right 
was subject to two statutory defenses, however. One was the ‘‘fair use’ defense, which 
allowed other authors to make ‘‘fair use’’ of an earlier author’s work. Id. at § 107. 
Another was the ‘‘archive’’ defense, which permitted archives to engage in limited 
reproduction and distribution of copyrighted works. Id. at § 108. 

785. U.S. Const. art. VI, cl. 2 provides: 

This Constituticn and the Laws of the United States. . . shall be the supreme 
Law of the Land; and the Judges in every State shall be bound thereby, any 
Thing in the Constitution or Laws of any State to the Contrary notwithstanding. 

786. 728 F. Supp. at 880-81. 

787. Id. at 881. 

788. 17 U.S.C. § 107 (1988). 

789. Id. 
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would further the state’s interest in ensuring valid, objective, and 
nondiscriminatory tests.”*° The remaining factors all suggested that the 
Act’s disclosure requirements did not constitute a ‘‘fair use.’’ The nature 
of the MCAT, an unpublished examination, the fact that, under the 
Act, the entire examination and related research material would be 
disclosed, and the fact that after disclosure AAMC would be unable to 
reuse questions all favored a finding in AAMC’s favor on the issue of 
“fair use.’’791 

The Act also failed to meet the Copyright Act’s ‘‘archive exception,”’ 
which allowed archives to reproduce and distribute copyrighted works 
under limited circumstances.” According to the court, this exception 
applied only ‘‘to unpublished works which are properly in the posses- 
sion of an archive in the first place.’’’* In this situation, the Act would 
cause AAMC to turn over its unpublished examination against its will. 

Since no statutory exception allowed the use of the MCAT and related 
material prescribed by the Act, the court held that federal copyright 
law preempted the disclosure provisions of the Act, and issued a 
permanent injunction barring their enforcement. [On March 12, 1991, 
however, the Second Circuit reversed the trial court’s judgment and 
vacated the injunction.” A petition for certiorari has been filed in the 
United States Supreme Court.7°*} 


D. Zoning 


‘‘[Njoise and other socially disruptive behavior are best regulated 
outside the framework of municipal zoning.’’”** So stating, the Supreme 
Court of New Jersey affirmed the denial of an injunction sought against 
the occupancy, by ten unrelated college students, of a house located 
in a residential neighborhood. A local ordinance limited occupancy of 
the house to ‘‘families.’’ The evidence defined a ‘‘family’’ as ‘‘one or 
more persons occupying a dwelling unit as a single non-profit house- 
keeping unit, who are living together as a stable and permanent living 
unit, being a traditional family unit or the functional [equivalent] 
thereof.’’79” 





790. 728 F.2d at 884-85. 

791. Id. at 887-89. 

792. Id. at 889 (citing 17 U.S.C. § 108 (1988)). 

793. Id. 

794. 928 F.2d 519 (2d Cir. 1991). 

795. No. 91-135, July 24, 1991. 

796. Borough of Glassboro v. Vallorosi, 568 A.2d 888, 895 (1990). 

The students challenged the validity of the ordinance, or of its application to them, 
on various grounds, see id. at 890-91, but the court had no need to address them, given 
its conclusion that the students were not in violation of the ordinance. 

While the appeal to the Supreme Court of New Jersey was pending, the students moved 
out of the house, but ‘‘because of the important issues presented,’’ the court addressed 
the merits nonetheless. Id. at 891 (citing In Re Farrell, 529 A.2d 404 (N.J. 1987)). 

797. Id. at 889 (quoting Glassboro, N.J. CopE § 107-3 (1986)). 
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Despite the borough’s plain intent to restrict college students to 
campus dormitories, or to apartment units or townhouses in other areas 
of the borough,’ the Court found that the occupancy by the ten 
students constituted ‘‘a stable and permanent living unit.’’”°° Nonethe- 
less, not all student groups could qualify for this designation. The 
court pointed to the ‘‘unusual circumstances’’ of this case: Relatives of 
one of the students had purchased the house; the students dined 
together, contributed to a common fund for household expenses, and 
shared household work; and the students planned to live together 
throughout their college years (seven were sophomores).*” The court 
noted that ‘‘the costs of college and the variables characteristic of 
college life and student relationships do not readily lead to the for- 
mation of a household as stable and potentially durable’’ as this one.®™ 


CONCLUSION 


The various components of the system of higher education continued, 
during 1990, vigorously to assert in the courts their respective interests. 
The courts in turn continued to play their crucial role in adjusting 
these competing interests. This interaction contributed to a clearer 
picture of the rights and responsibilities of these components. None- 
theless, as last year’s Annual Review observed and the cases in this 
year’s Review reflect, the dynamic nature of higher education precludes 


any significantly settled state of the law relating to colleges and uni- 
versities. This persistent, at times annoying, fact breathes life and, 
indeed, excitement into the work of those involved in the law of higher 
education. 





. Id. at 889, 894. 
. Id. at 894. 

. Id. 

. Id. at 894-95. 











STOPPING STUDENTS FROM CHEATING: 
HALTING THE ACTIVITIES OF TERM-PAPER 
MILLS AND ENFORCING DISCIPLINARY 
SANCTIONS AGAINST STUDENTS WHO 
PURCHASE TERM PAPERS 


INTRODUCTION 


Over the last twenty years, a number of college’ instructors have 
encountered the problem of students submitting term papers that they 
did not write. The proliferation of ‘‘term-paper mills’’? exacerbated the 
problem because these companies offer custom-made or ready-written 
term papers to students for a fee,? promising confidentiality. These 
companies advertise term papers in college newspapers and magazines 
aimed at college-aged readers. They also staple order blanks for term- 
paper catalogues to bulletin boards in college buildings, or hand out 
fliers to students on campuses.*® 

The sale of term papers to students enables them to obtain academic 
credit through fraud because students submit the work of term-paper 
mills as their own. To prevent the growth of this practice, in some 
jurisdictions, federal and state officials have sought to halt the activities 
of term-paper companies.® Federal officials, including the United States 





1. Hereinafter, the term ‘‘college’’ will be used to denote both colleges and univer- 
sities. 

2. Authors use the term ‘‘term-paper mill’’ to describe companies that mass produce 
term papers for sale to students. See Schumer’s Term Paper, N.Y. TimEs, Aug. 13, 1987, 
at 22; Stanley N. Wellborn, Cheating in College Becomes an Epidemic, U.S. News & 
Wor tp Rep., Oct. 20, 1980, at 39. 

3. G. Jeannette Avent, State Goes After Term-Paper Mill that Bought Ads in Daily 
§ Aztec; College: Attorney General Seeks Injunction Against Firm for Violating State 
Education Code, L.A. TIMEs, May 4, 1990, at 4. 

Term-paper companies employ college graduates, free-lance writers and occasionally, 
faculty members to research and write on various topics. Often the free-lance writers are 
college graduates with some expertise in the subject involved in the requested paper 
topic. Some of the term papers are submitted honestly, and later sold to ghostwriters. 
Wellborn, supra note 2, at 39. 

4. For example, one California company will ship research papers in unmarked 
envelopes to insure confidentiality. D. Keith Mano, The Cheating Industry: Companies 
That Sell Term Papers. THE NATIONAL REVIEW, June 5, 1987, at 50. 

5. Janet S. Pollak, For Sale: Illiteracy on Campus, N.Y. Times, Feb. 8, 1981, at 28. 

6. See, e.g., United States v. International Term Papers, Inc. 477 F.2d 1277 (1st Cir. 
1973); People v. Magee, 423 N.Y.S.2d 417 (N.Y. Sup. Ct. 1979), State v. Saksniit, 
N.Y.S.2d 343 (N.Y. Sup. Ct. 1972). All of these cases are discussed in the text of the 
Note. See also infra notes 75, 124, 128, and 130. 
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Postal Service (‘‘USPS’’), have relied on the federal mail-fraud statutes, 
and state officials have relied on state legislation to shut down the 
activities of term-paper mills. 

Under the federal mail-fraud statutes,” one found using the mails in 
connection with a scheme to defraud may be both criminally and civilly 
liable.* The criminal mail-fraud statute provides that anyone who uses 
the mails to conduct a fraudulent scheme is subject to criminal penal- 
ties.° The civil mail-fraud statute permits the USPS to enjoin the mailing 
activities of persons found conducting such a scheme.” The First Circuit 
has found that advertising and selling term papers to students through 
the mails is a scheme to defraud colleges." 

In some states, providing custom research and writing for a fee 
violates either the state’s education’? or criminal code." In California, 
for example, the state education code prohibits the marketing of pre- 
fabricated term papers for academic credit.** State officials could use 
this law to prohibit term-paper companies from advertising term papers 
in student newspapers or handing out fliers to students on campus. In 
New York, persons who prepare or sell term papers are liable for aiding 





7. 39 U.S.C. § 3005 (1988) (civil mail-fraud statute); 18 U.S.C. § 1341 (1988) (criminal 
mail-fraud statute). See also Pereira v. United States, 347 U.S. 1, 74 S.Ct. 358 (1954) 
(mail fraud statute provides a jurisdictional base for federal law enforcement; its purpose 
is to prevent the Post Office from being used as an instrument of crime). 

8. See 39 U.S.C. § 3005 (1988); 18 U.S.C. § 1341 (1988). 

9. 18 U.S.C. § 1341 (1988) (whoever devises any scheme to defraud causes such 
matter or thing to be delivered by mail shall be fined not more than $1,000 or imprisoned 
not more than five years or both). 

10. 35 U.S.C. § 3005 (1988). 

11. International Term Papers, 477 F.2d 1277. 

12. For example, in Washington, it is illegal to prepare or sell term papers having 
reason to know the assignment is intended for submission under a student’s name in 
fulfillment of a degree requirement. WASH. REv. CoDE § 28B.10.584 (1990). See also Coto. 
Rev. Stat. § 23-4-103 (1990) (trafficking in academic materials violates the state higher 
education and vocational training code); Mp. Epuc. CopE ANN. § 26-201 (1989) (the sale 
of academic papers violates the education code); N.Y. Epuc. Law § 213-b (Consol. 1990) 
(the unlawful sale of dissertations, theses and term papers violates the state education 
code). 

13. For example, in Maine, a person is guilty of criminal simulation if, in return for 
a pecuniary benefit, he or she prepares and sells a term paper knowing it will be 
submitted by another person in satisfaction of a course requirement. ME. REv. STAT. ANN. 
§ tit v. 17-A 705 (West 1989). See also Conn. GEN. Stat. § 53-392b (1989) (preparation 
of assignments for students attending educational institutions prohibitted); FLa. Stat. § 
877.17 (1989) (it is unlawful to sell dissertations, etc., to students); N.C. Gen. Stat. § 
14-118.2 (1990) (it is unlawful to assist, etc., a student in obtaining academic credit by 
fraudulent means); Nev. REv. Stat. ANN. § 207.320 (Michie 1989) (it is illegal to prepare 
or sell academic writings); Or. Rev. STAT. § 165.114 (1989) (sale of educational assign- 
ments prohibitted); 18 Pa. Con. Stat. § 7324 (1988) (it is unlawful to sell dissertations, 
theses and term papers to students); Va. CopDE ANN. § 18.2-505 (Michie 1990) (it is illegal 
to prepare, etc., papers to be submitted for academic credit). 

14. Cat. Epuc. Cope § 66400 (West 1991). See also Avent, supra note 3; Anthony 
Perry, San Diego At Large; SDSU Want to Slice the Academic Baloney, L.A. Timgs, Apr. 
24, 1989, at 1. 
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and abetting students to fraudulently obtain either academic credit or 
a diploma.’ Because many of the companies prepare term papers for 
direct submission to educational institutions, term-paper companies 
enable students to obtain false credit. 

Thus, college administrators may use both federal and state law to 
prevent persons from selling and/or purchasing prefabricated term papers. 
Part I of this Note discusses the regulation of term-paper mills under 
federal law. Part II examines state legislation that directly addresses 
their conduct, and Part III offers suggestions to college administrators 
to deal with students who buy term papers. 


I. THE REGULATION OF TERM-PAPER COMPANIES UNDER FEDERAL LAW 


Two federal statutes regulate the conduct of persons who use the 
mails in connection with a scheme to defraud: (1) the criminal mail- 
fraud statute makes it a federal offense to use the mails to devise or 
execute a scheme to defraud;'* and (2) the civil mail-fraud statute 
authorizes the USPS to deny postal service to persons who use the 
mails for fraudulent purposes.’? The government may use both statutes 
to prevent term-paper companies from selling papers to students who 
use them to defraud their colleges.'® 





15. N.Y. Epuc. Law § 213-b (Consol. 1990); see also, People v. Magee, 423 N.Y.S.2d 
417 (N.Y. Sup. Ct. 1979) (state may permanently enjoin defendant from selling materials 
designed and tailored for student cheating in the course of academic assingments); State 
v. Saksniit, 332 N.Y.S.2d 343 (N.Y. Sup. Ct. 1972) (‘‘ ‘ghost-writing’ students’ term 
papers is fraudulent, illegal, and . . . criminal’.’’). 

16. 18 U.S.C. § 1341 (1988). The criminal mail-fraud statute provides in part: 
Whoever, having devised or intending to devise any scheme or artifice to 
defraud . . . for the purpose of executing such scheme or artifice or attempting 
to do so, places in any post office or authorized depository for mail matter, 
any matter or thing whatever to be sent or delivered by the Post Office 
Department, or takes or receives therefrom, any such matter or thing, or 
knowingly causes to be delivered by mail according to the direction thereon, 
or at the place at which it is directed to be delivered by the person to whom 
it is addressed, any such matter or thing, shall be fined not more than $1,000 
or imprisoned not more than five years, or both. 

17. 39 U.S.C. § 3005 (1988). The civil mail-fraud statute in pertinent part provides 
that upon evidence satisfactory to the Postal Service that any person is engaged in 
conducting a scheme or device for obtaining money or property through the mail by 
false representations, the Postal Service may issue an order which: 

(1) directs the Postmaster . . . to return such mail to the sender . . ., and 
(2) forbid the payment by a Postmaster to a person of any money order or postal 
note drawn to the order of such person and provides for the remittur of such 
sum. 
See United States v. Outpost Development Corp., 369 F. Supp. 399 (C.D. Cal. 1973); 
Hollywood House International, Inc. v. Klassen, 508 F.2d 1276 (9th Cir. 1974) (civil 
statute permits the USPS to deny service to persons who use the mails to benefit from 
fraudulent schemes). 
18. See International Term Papers, 477 F.2d 1277. 
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A. The Criminal Mail-Fraud Statute 


A court may find term-paper companies liable under the criminal 
mail-fraud statute for using the mails to send term papers to students 
for submission as course work. The two essential elements of criminal 
mail fraud are ‘‘(1) a scheme to defraud, and (2) the mailing of a letter, 
etc., for the purpose of executing the scheme.’’*® In a number of mail- 
fraud cases, ‘‘a scheme to defraud’’ involved a company that marketed 
and sold products through the mails, but the products were not of the 
same quality as asserted in the advertisements.”° In such instances, 
courts have found that the defendant directly defrauded its purchasers 
by misrepresenting the quality of its product.?' 

To be charged under the criminal mail-fraud statute for direct fraud, 
the defendant must also conduct a transaction in which the mails play 
an essential role.?? ‘‘Essential’’ means that the mails are the primary 
means of communication between the buyer and the seller.?* In U.S. 
v. Sampson,”* the Supreme Court held that when the mails play a 
significant role in one’s fraudulent conduct, they are used for the 
purpose of executing the scheme within the meaning of the criminal 
statute. In Sampson, the defendants had fraudulently represented that 
they would help businessmen obtain loans or sell their businesses. The 
defendants used the mail to send false acceptances to the victims which 
led the victims to believe that such services would be performed. The 
Court found the evidence established a deliberate and planned use of 
the mails to further a fraudulent scheme and held that the defendants 
were liable under the criminal mail-fraud statute.?5 

Courts, however, have not limited a scheme to defraud to cases of 
direct fraud. The Supreme Court has also found a scheme to defraud 
where the perpetrator of the fraud did not mail the item directly to the 
person defrauded.”* In United States v. Pereira,?” the defendant fraud- 
ulently obtained a check from the victim, then delivered the check to 





19. 18 U.S.C. § 1341 (1988); See also Pereira, 347 U.S. 1, 74 S. Ct. 358 (see discussion 
in text). 

20. See, e.g., M.K.S. Enterprises, Inc. v. United States Postal Service, 459 F. Supp. 
(E.D.N.Y. 1978) (plaintiff contested postal injunction issued after plaintiff advertised two 
hair-care preparations through the mails); Hollywood House International, Inc. v. Klassen, 
508 F.2d 1276 (9th Cir. 1974) (defendant convicted of mail fraud for using the mails to 
sell booklet on diet food); United States v. Halbert, 640 F.2d 1000 (9th Cir. 1981) 
(defendant convicted of mail fraud for marketing items commemorating the Nation’s 
Bicentennial through the mails); United States v. Dowling, 739 F.2d 1445 (9th Cir. 1984) 
(defendant convicted of mail fraud for mailing catalogues of bootleg records and tapes). 

21. See cases collected in note 20. 

22. 18 U.S.C. 1341; See also United States v. Brewer, 528 F.2d 492, 495 (4th Cir. 
1975) (operator of a cigarette mail order business convicted of criminal mail fraud for 
enabling customers to escape state taxes). 

23. See, e.g., Brewer, 528 F.2d 492. 

24. 371 US. 75,-83:S. Ct. 173 (1962). 

25: Id. 

26. Pereira, 347 U.S. 1, 74 S. Ct. 358. 

27; Id: 
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a bank which mailed the check to another bank for collection. Because 
the defendant indirectly used the mails to cash a check obtained through 
fraud, the Supreme Court held the defendant liable under the criminal 
mail-fraud statute. To result in criminal liability, the mailing need not 
be directed at the victim, it need only be a part of the fraudulent 
scheme. 

More closely related to term-paper cases, in Alexander v. United 
States,”* the Eighth Circuit found that the mailing of a false medical 
certificate to a person who intended to commit fraud by posing as a 
licensed physician was an offense covered by the criminal mail-fraud 
statute. Furthermore, the court found that the defendant was not relieved 
of liability on the theory that the fraudulent enterprise was completed 
upon delivery of the false credentials. The court c:ncluded that because 
fictitious medical licenses are not lawful subjects of commerce, the 
purpose of the scheme was not to effect a commercial transaction with 
the purchasers.”° Instead, the defendants acted in conjunction with the 
purchasers to represent to the public that the purchasers were duly 
authorized to practice medicine.*° Under the Alexander court’s analysis, 
the criminal statute should apply to term-paper companies that send 
term papers to students who submit them as original work. 

Although no court has done so to date, one may argue that the 
criminal mail-fraud statute should apply to the sale of term papers to 
students. First, term-paper companies conduct a scheme to defraud 
colleges. The scheme involves receiving money through the mails from 
students at educational institutions in exchange for term papers that 
students submit for credit. Second, the mails play an essential role in 
term-paper companies’ business: term-paper companies send catalogues 
and term papers, and students return order forms and remit payment 
for these services through the mails.*1 Therefore, a court may subject 
term-paper companies to criminal penalties for conducting a scheme to 
defraud and using the mails for the purpose of executing the scheme. 
The civil mail-fraud statute, however, appears to provide the most 
effective means of stopping the sale of term papers to students.*? 


B. The Civil Mail-Fraud Statute 


The civil mail-fraud statute authorizes the USPS to issue injunctions 
relating to the use of the mails ‘‘upon evidence satisfactory to [it] that 





28. 95 F.2d 873 (8th Cir.), cert. denied, 305 U.S. 637, 59 S. Ct. 99 (1938). 

29. Alexander v. United States, 95 F.2d 873 (8th Cir. 1938), cert. denied, 305 U.S. 
637, 59 S. Ct. 99 (1938). 

30. Id. 

31. Brewer, 528 F.2d 492, 496-97 (4th Cir. 1975) (defendant criminally liable if mails 
play an essential role in scheme to defraud). 

32. 39 U.S.C. § 3005. Section 3005 provides that the Postmaster General, after finding 
that a mailer is engaged in conducting a scheme for obtaining money by means of false 
representations, may stop the incoming mail of such persons and return it to the sender 
by issuing a stop order. See Lynch v. Blount, 330 F. Supp. 689 (S.D.N.Y. 1971). These 
provisions would enable the Postal Service to prevent term-paper companies from con- 
ducting a bulk of their business, and eventually would cripple their activities. 
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any person is engaged in conducting a scheme or device for obtaining 
money or property through the mail by means of false representa- 
tions . . .’’** The statute delineates the procedures for the USPS to use 
in deciding whether a scheme to defraud exists and in assessing 
penalties when the mails are used to conduct such a scheme.** Upon 
a satisfactory showing of probable cause, the civil statute permits the 
USPS to issue an injunction to impound mail,* to return mail, or to 
forbid the payment of any money order or postal note.*® 

Under the civil-mail fraud statute, college administrators and govern- 
ment officials may enjoin the activities of term-paper companies. The 
Postal Service may find probable cause that term-paper companies are 
conducting a fraudulent scheme by looking at their advertisements and 
the nature of the product.*? The fact that a student may request a 
custom-made paper and need only type his name at the bottom, indi- 
cates that the seller’s purpose is to defraud the student’s college.** 

Like the criminal mail-fraud statute, the civil mail-fraud statute also 
applies to indirect misrepresentations.*® The USPS may issue a postal 
injunction against one who sells materials through the mails to a second 





33. 39 U.S.C. § 3005(a) (1990). Section (a) states that upon evidence satisfactory to 
the Postal Service that any person is engaged in conducting a scheme or device for 
obtaining money or property through the mail by means of false representations, the 
Postal Service may return mail or forbid the payment of any postal note or money order 
to the order of such person, and requires the person to desist from engaging in such 
scheme. 

34. Id. 

35. 39 U.S.C. § 3005(a). See M.K.S. Enterprises, Inc. v. United States Postal Service, 
459 F. Supp. 1180 (E.D.N.Y. 1978) (court held that Postal Service’s findings were false, 
and not supported by substantial evidence, therefore, the enforcement of a mail stop 
order was enjoined). 

36. 39 U.S.C. § 3005(a)(2); see also United States v. International Term Papers, Inc., 
477 F.2d 1277, 1279 (1st Cir. 1973) (Postal Service may enjoin mailing activities of 
defendant who sells term papers to students under 39 U.S.C. § 3005); M.K.S. Enterprises, 
Inc. v. United States Postal Service, 459 F. Supp. (E.D.N.Y. 1978) (39 U.S.C. § 3005(a) 
authorizes the Postal Service to issue mail stop orders); Hollywood House International, 
Inc. v. Klassen, 508 F.2d 1276 (9th Cir. 1974) (39 U.S.C. § 3005 authorizes the Postal 
Service to take certain steps to deny those who engage in fraudulent advertising practices 
the use of the mails to further and benefit from their fraudulent schemes); United States 
v. Outpost Development Corp., 369 F. Supp. 399 (C.D. Cal. 1973) (citing the types of 
orders the Postal Service may issue under 39 U.S.C. § 3005 against persons who use the 
mails to conduct a scheme to defraud). 

37. See, e.g., People v. Magee, 423 N.Y.S.2d 417 (N.Y. Sup. Ct. 1979) (the defendant’s 
typewritten papers, in a format designed for direct submission as completed works in 
specific graduate or undergraduate courses, taken together with defendant’s seductive 
sales literature, are full proof of unlawful intended use); State v. Saksniit, 332 N.Y.S.2d 
343 (N.Y. Sup. Ct. 1972) (in light of the fact that court had before it many samples of 
the order forms filled out by the defendant’s customers which asked for a ‘‘detailed 
desription of desired paper,’’ the court granted a motion to enjoin the defendant’s term- 
paper sales). 

38. Allan Tannarbaum, ‘‘New and Improved:’’ Procedural Safeguards for Distinguish- 
ing Commercial From Noncommercial Speech, 88 CoLuM. L. REv. 1821, 1828 (1988). 

39. See, e.g., International Term Papers, 477 F.2d 1279. 
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person who then uses the product to defraud a third party. The First 
Circuit, for instance, has suggested that an injunction might issue 
against a defendant who mailed fraudulent selling advice to sales 
representatives for use in calling on prospective buyers.*® Such conduct 
defrauds the ultimate consumer, and falls within the ambit of the civil 
mail-fraud statute. 

In 1973, the First Circuit upheld a postal injunction detaining the 
incoming mail of a company that sold academic papers to students for 
submission to colleges and other institutions as original work. In United 
States v. International Term Papers, Inc.,*' the First Circuit analyzed 
two issues arising under provisions of the civil mail-fraud statute when 
applied to halt the mailing activities of a term-paper mill. First, the 
First Circuit addressed the issue of whether the defendant could still 
be liable even though he did not use the mails to communicate directly 
with the defrauded person.*? The district court held that the civil statute 
did not apply to term-paper companies because the mails were not used 
to communicate directly with the persons to be defrauded.** The First 
Circuit disagreed, however, and found that the mailing need not be 
between the perpetrator and the victim, but rather that any mailing in 
connection with a scheme to defraud sufficed under the statute.** The 
critical requirement was that the scheme contemplated the receipt of 
money through the mail generated by means of false representations.*® 
The court found the defendant enabled students to submit prefabricated 
work as their own by mailing materials to students in a format that 
suggests that the product is satisfactory to submit as orignal work. 
Thus, the defendant contemplated a scheme to defraud the third-party 
recipient of the materials. The court found that it was irrelevant that 
it was the buyer, not the seller, who makes the subsequent false 
representation; it is illegal for term-paper companies to receive money 
through the mail in return for assisting students in making fraudulent 
representations to their colleges.*® 





40. See Id. at 1280. 

41. 477 F.2d 1277 (1st Cir. 1973). 

42. See, e.g., Hollywood House International, Inc. v. Klassen, 508 F.2d 1276 (9th 
Cir. 1974) (defendant sold by mail a booklet for weight loss through a grapefruit diet); 
United States v. Outpost Development Corp., 369 F. Supp. 399 (C.D. Cal. 1973) (defendant 
advertised tonic for hair growth); United States v. Halbert, 640 F.2d 1000 (9th Cir. 1981) 
(defendant convicted of mail fraud for marketing items commemorating the Nation’s 
Bicentennial through the mails); United States v. Dowling, 739 F.2d 1445 (9th Cir. 1984) 
(defendant sold by mail unauthorized records containing copyrighted material performed 
by Elvis Presley); United States v. Sampson, 371 U.S. 75, 83 S. Ct. 173 (1962) (defendants 
mailed literature fraudulently claiming they would help businessmen obtain loans); Lynch 
v. Blount, 330 F. Supp. 689 (S.D.N.Y. 1971) (defendant mailed advertisement for a 
formula that could ‘‘drain off’’ fat). 

43. United States v. International Term Papers, 351 F. Supp. 76 (D. Mass. 1972). 

44. 477 F.2d 1277. 

45. Id. at 1279. 

46. Id. The court said that it is irrelevant that the buyer, not the seller, makes the 
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Second, the First Circuit addressed the issue of whether the USPS 
could enjoin the sale of legal products through the mails. The Inter- 
national Term Papers court found that the transaction itself need not 
be illegal to permit an injunction.*” The court concluded that the Postal 
Service may enjoin term-paper companies because students submitted 
the materials verbatim for credit, and it is illegal to provide students 
with the means to receive credit or a degree in a fraudulent manner.* 

The Fourth Circuit also has ruled that the the fraudulent conduct 
need not itself be illegal to permit a postal injunction.*® In United 
States v. Brewer,*° the Fourth Circuit found that the mail-fraud statutes 
protect the public against all kinds of fraudulent conduct, whether 
illegal or not. The Brewer court said that using the mails for the 
interstate sale of lawful merchandise is in itself an innocent act, but it 
becomes fraudulent when the seller couples it with an intent to transact 
business in a way that enables its customers to commit fraud.*' In 
Brewer, the defendant set up a business in North Carolina and solicited 
orders and delivered cigarettes to Florida residents through the mails.* 
The defendant failed to file her name and address with Florida tax 
officials, so she was charged with using the mails to transact business 
in a way that allowed Florida residents to escape taxes. The court held 
that the evidence established that the defendant devised a scheme to 
defraud and had used the mails for the purpose of executing the 
scheme.** 


Thus, in Brewer, the seller was not defrauding her customers, but 
rather state tax officials. Under the Brewer analysis, the federal govern- 
ment may enjoin the sale of otherwise legal research papers to students 
who submit the papers as their own. As in Brewer, term-paper com- 
panies are not directly defrauding their purchasers, but rather college 
professors and administrators, and are using the mails to transact 
business in a way that allows students to obtain fraudulent credit. 


II. STATE TERM-PAPER LEGISLATION 


In an effort to crack down on cheating,** a handful of states have 
enacted legislation to deal with the proliferation of term-paper com- 





false representation. ‘‘The reality is that the [company] receives money through the mail 
by means of assisting students to make false representations to universities.’’ Id. 

47. Id. 

48. Id. 

49. United States v. Brewer, 528 F.2d 492 (4th Cir. 1975). 

50. 

Si. 

52. Id. 

53. Id. 

54. See Wellborn, supra note 21, at 39; It’s Not Only West Point That Has Cheating 
Problems, U.S. NEws & WorLD Rep., Jun. 14, 1976, at 35. 
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panies.*> Some states specifically outlaw campus ghostwriting for a 
profit, while others prohibit the marketing, preparing, or selling of 
prefabricated term papers.*” Although states have rarely enforced these 
laws, colleges should consider state law in their quest to curb the use 
of prefabricated term papers. 

Most state statutes require that the seller know or have reason to 
know that the work is intended to be submitted for credit.** To circum- 





55. Coto. REv. Stat. § 23-4-103 (1990); Conn. Gen. Stat. § 53-392b (1989); FLa. 
StaT. § 877.17 (1989); 17-A ME. Rev. Stat. ANN. § 705 (1989); Mp. Epuc. Cope ANN. § 
26-201 (Michie 1989); N.J. Stat. ANN. § 2A:170-77.16 (1989); N.Y. Epuc. Law § 213-b 
(Consol. 1990); N.C. Gen. Stat. § 14-118.2; Or. Rev. STAT. § 165.114 (1989); 18 Pa. 
Cons. Stat. § 7324 (1988); Nev. Rev. Stat. ANN. § 207.320 (Michie 1989); Va. CopE 
ANN. § 18.2-505 (Michie 1990); WasH. REv. CopE § 28B.10.584 (1990). 

56. See Mp. Epuc. Cope ANN. § 26-201 (1989) (a person may not sell or offer for sale 
any academic paper); 18 Pa. Cons. Stat. § 7324 (1988) (no person shall sell or offer for 
sale any assistance in the preparation of a dissertation, term paper or thesis). See also 
Straight A’s at $3.50 a Page; New York Cracks Down on Ghostwritten College Papers, 
TIME, Jan. 26, 1981, at 79. 

57. Coto. Rev. STAT. § 23-4-103 (1990) (no person shall prepare or offer to prepare 
any term paper); Conn. GEN. STAT. § 53-392b (1989) (no person shall prepare a term 
paper for submission by another); Fia. Stat. § 877.17 (1989) (it is unlawful to sell or 
offer to sell any term paper); 17-A ME. Rev. StaT. ANN. § 705 (1989) (a person is guilty 
of criminal simulation if he prepares a term paper to be submitted by another person in 
satisfaction of a credit or degree requirement at an educational institution); N.J. Star. 
ANN. § 2A:170-77.16 (1989) (no person shall prepare a term paper for submission under 
a student’s name in fulfillment of a degree requirement); N.Y. Epuc. Law § 213-b (Consol. 
1990) (no person shall prepare any written material intended for submission as a term 
paper by a student at an educational institution); N.C. Gen. Stat. § 14-118.2 (it is 
unlawful to offer to assist any student to obtain academic credit by fraudulent means, 
including preparing a term paper); Or. REv. STAT. § 165.114 (1989) (no person shall sell 
or offer to sell an assignment to another person for submission in fulfillment of a degree 
requirement); Nev. Rev. StaT. ANN. § 207.320 (Michie 1989) (any person who prepares 
a term paper to be submitted as the work of one not the writer is guilty of a misdemeanor); 
Va. CopE ANN. § 18.2-505 (Michie 1990) (no person shall prepare any term paper to be 
submitted by another person for academic credit); WasH. REv. CoDE § 28B.10.584 (1990) 
(no person shall prepare an assignment for a student for direct submission in fulfillment 
of a degree requirement). 

58. Coto. REv. Stat. § 23-4-103 (1990) (no person shall prepare or offer to prepare 
any term paper with the knowledge, or under the circumstances which he should 
reasonably have known, it is to be sum-bitted by another for academic credit); Conn. 
Gen. STAT. § 53-392b (1989) (no person shall prepare a term paper knowing or under 
the circumstances having reason to know it is for submission by another); Fa. Stat. § 
877.17 (1989) (it is unlawful to sell or offer to sell any term paper which the seller 
knows or reasonably should have known as intended for submission by a student in 
fulfillment of degree requirements); 17-A ME. Rev. Stat. ANN. § 705 (1989) (a person is 
guilty of criminal simulation if he prepares a term paper knowing that it will be, or 
believing that it probably will be submitted by another person in satisfaction of a credit 
or degree requirement at an educational institution); Mp. Epuc. Cope ANN. § 26-201 
(1989) (a person may not sell or offer for sale any academic paper if he knows that the 
buyer intends to submit the academic paper to an educational institution); N.J. Star. 
ANN. § 2A:170-77.16 (1989) (no person shall prepare a term paper knowing, or under 
the circumstances having reason to know, it is for submission under a student’s name 
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vent these intent provisions, term-paper companies will claim that they 
are providing legitimate research services and that they do not know 
that students directly submit the papers for credit. The issue then 
becomes whether states can hold these companies responsible for the 
ultimate actions of students. Unlike the federal mail-fraud statute, in 
which providing the means to obtain fraudulent credit is sufficient to 
implicate the statute, states usually require a more direct nexus between 
the seller’s activities and an intent to defraud.®® As this Note will 
indicate, the seller’s knowledge of students’ fraudulent intent may be 
inferred from the advertising and sales activities of term-paper com- 
panies. Close examination of the business activities of term-paper mills 
indicate their knowledge of students’ intent to use these papers to 
obtain fraudulent credit. 


A. Provisions of State Term-Paper Legislation 


State statutes generally cover two issues: (1) the marketing of any 
form of assistance to obtain credit by fraudulent means;® and (2) the 
offering or sale of prefabricated term papers to students who submit 
them in fulfillment of degree requirements at an educational institu- 
tion.’ In states without term-paper legislation, proposals have come 





in fulfillment of a degree requirement); N.Y. Epuc. Law § 213-b (Consol. 1990) (no person 
shall prepare any written material which the seller knows, is informed, or has reason to 
believe is intended for submission as a term paper by a student at an educational 
institution); Or. Rev. Stat. § 165.114 (1989) (no person shall sell or offer to sell an 
assignment to another person knowing, or under the circumstances having reason to 
know, it is for submission in fulfillment of a degree requirement); 18 Pa. Cons. Stat. § 
7324 (1988) (no person shall sell or offer for sale any assistance knowing, or under the 
circumstances having reason to know, it is in preparation of a dissertation, term paper 
or thesis); VA. CopE ANN. § 18.2-505 (Michie 1990) (no person shall prepare any term 
paper to be submitted by another person for academic credit); WasH. REv. CoDE § 
28B.10.584 (1990) (no person shall prepare an assignment for a student knowing or under 
the circumstances having reason to know it is for direct submission in fulfillment of a 
degree requirement). 

59. See infra note 62. In their statutes, states seem to require that the sellers know, 
or have reason to know, that the students planned to directly submit the purchased term 
papers to educational institutions. Thus, not only must the term papers supply the means 
for defrauding the colleges, they must also know that their products are ultimately used 
to defraud colleges. As this Note will explain, states may easily point to certain evidence 
which demonstrates their knowledge of students use of their products. 

60. Coto. REv. Stat. § 23-4-103 (1990) (no person shall make or disseminate, with 
an intent to induce any other person to purchase, any statement that he will prepare any 
term paper); FLa. Stat. § 877.17 (1989) (it is unlawful to sell, offer to sell, or advertise 
for sale, any term paper); N.C. Gen. Stat. § 14-118.2 (it is unlawful to offer to assist 
any student, or advertise to assist any student to obtain academic credit by fraudulent 
means, including preparing a term paper). 

61. See, e.g., Conn. GEN. STAT. § 53-392b (1989) (no person shall prepare or offer to 
prepare a term paper for submission by another); Fia. Stat. § 877.17 (1989) (it is 
unlawful to sell, offer to sell, or advertise any term paper); Mp. Epuc. Cope ANN. § 26- 
201 (1989) (a person may not sell or offer for sale any assistance in the preparation of 
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before their state legislatures to inhibit the sale of term papers. In Idaho, 
for example, the senate endorsed a bill to curb the activities of out-of- 
state companies that sell term papers to Idaho college students.* The 
legislation would eliminate bulletin-board advertising by firms market- 
ing term papers on Idaho college campuses. In Oregon, a measure 
was proposed which would make it a crime to sell ‘‘ghost-written’’ 
term papers. The bill would make it illegal to sell or offer to sell a 
complete term paper or other assignment knowing that the buyer 
planned to submit the paper under his or her name in a college class. 
Both of these proposals contain provisions which are typical of other 
states’ term-paper legislation.®* Despite the existence of these statutes, 
state officials have not applied or enforced them on a wide scale. Only 
New York has prosecuted term-paper companies on the state level.*®’ 


B. Application of State Law 


In 1979, New York’s Attorney General sought to enjoin the activities 
of a company selling written materials designed as custom research for 
students in college- and graduate-level courses. The court held that 
the defendant’s typewritten papers, in a format designed for direct 
submission, taken together with the defendant’s seductive sales litera- 
ture, were proof of an unlawful intended use.® The state court upheld 
an injunction banning sales of the defendant’s products.” 





an academic paper); N.Y. Epuc. Law § 213-b (Consol. 1990) (no person shall prepare, or 
offer to prepare, any written material intended for submission as a term paper by a 
student at an educational institution); N.C. Gen. Stat. § 14-118.2 (1990) (this subsection 
prohibits the preparing, or offering to prepare any term paper); Or. Rev. Stat. § 165.114 
(1989) (no person shall sell or offer to sell an assignment to another person for submission 
in fulfillment of a degree requirement); 18 Pa. Cons. Stat. § 7324 (1988) (no person 
shall sell or offer for sale to any student enrolled in a university the writing of a term 
paper); WasH. REv. CoDE § 28B.10.584 (1990) (no person shall prepare, or offer to prepare, 
an assignment for a student for direct submission in fulfillment of a degree requirement). 

62. UPI, Feb. 22, 1982, available in LEXIS, Nexis Library, Wires File. 

63. Id. 

64. Id. The bill, patterned after a Massachusetts statute, would carry a maximum six- 
month jail term and a $500 fine for each conviction. 

65. UPI, Jul. 21, 1981, available in LEXIS, Nexis Library, Wires File. A first offense 
would carry a fine of up to $1,000 and subsequent violations could result in penalties 
of up to $10,000. 

66. See supra notes 55-57. ; 

67. See People v. Magee, 423 N.Y.S.2d 417 (N.Y. Sup. Ct. 1979); State v. Saksniit, 
332 N.Y.S.2d 343 (N.Y. Sup. Ct. 1972). 

68. Magee, 423 N.Y.S.2d at 417. 

69. Id. at 419, n.1. In Magee, the warning on the catalogue stated: ‘‘Our company 
operates as a publisher of educational source material. It is not, and never has been, a 
writer of term papers or other academic work. The material we provide is intended to 
provide the reader with background and source material on a given topic, and not as a 
substitute for the reader’s own original research and writing. We do not support or 
condone plagiarism or academic fraud of any nature.’’ 

70. Id. 
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State prosecutors may enjoin the activities of term-paper mills by 
charging these companies with aiding and abetting students to obtain 
degrees through fraud. In State v. Saksniit,”1 New York’s Attorney 
General sought to dissolve the defendant’s corporation for selling term 
papers to students.”? The New York Supreme Court held in favor of 
the state, finding the defendant’s papers were designed explicitly to 
deceive colleges and ‘‘would have no other value in the world of 
scholarship.’’”? The court found that the defendant carefully tailored 
the papers to suit the assignments in specific college courses, and sold 
them for that purpose.”* The court held that because the defendant sold 
these term papers to students with reason to believe that the students 
intended to submit them as their own work, the defendant aided and 
abetted students to obtain their diplomas by ‘‘fraudulent means’’ in 
violation of the state education code.’ 


C. Attempts to Avoid the Statutory Provisions 


Term-paper mills attempt to circumvent state laws prohibitting the 
sale of research to students by claiming that they are unaware of 
students’ intended use of the materials. In other words, they assert that 
they do not intend for students to use the papers for direct submission 
to colleges. To buttress this claim, many companies will use disclaimers 
stating that the student is to use the materials only for research or 


reference purposes, and not for submission for academic credit.”® 

To prove their lack of knowledge of a student’s fraudulent intent, 
term-paper mills also place warnings on their catalogues”? or have 
students sign conditions of sale agreements.” New York courts, how- 





71. 332 N.Y.S.2d at 345. 

72. Id. The complaint sought dissolution of the corporation on the ground that the 
business activities of the defendants had the direct capacity and tendency of subverting 
the process of learning and encouraging intellectual dishonesty and cheating, and were, 
therefore, contrary to the public policy of the State in maintaining and preserving the 
integrity of the educational process. 

73. Id. at 347. 

74. Id. The court found that each student filled out a form which requested the name 
of the professor and the course; the form also provided a large blank space in which the 
student was requested to state the number of pages and to give a detailed description of 
desired paper, and to list references the company was to use in preparing the term paper. 

75. Id. at 346. 

76. See, e.g., Saksniit, where the bottom of the defendant’s advertising flier stated: 
‘This material is intended to be used for research and reference purposes only.’’ 332 
N.Y.S.2d at 344. 

77. See Magee, 423 N.Y.S.2d at 419. The warning on the catalogue stated: ‘‘Our 
Company operates as a publisher and distributor of educational source material. It is not, 
and never has been, a writer of term papers or other academic work. The material we 
provide is intended to provide the reader with background and source material on a 
given topic, and not as a substitute for the reader’s own original research and writing. 
We do not support or condone plagiarism or academic fraud of any kind.”’ 

78. 423 N.Y.S.2d at 419. The conditions of sale stated: ‘‘I further agree and warrant 
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ever, are mindful of this practice and have not given waivers much 
weight in deciding term-paper cases. In State v. Magee,”® the New York 
Supreme Court found that the defendant ‘‘was not saved by his pious 
disavowals of plagiaristic intent which the buyers ritualistically sign.’’®° 
The court called this procedure ‘‘patently tongue-in-cheek, and exe- 
cuted with an obvious wink.’’** Thus, attempts to circumvent the intent 
provisions of the statute by formal waiver may prove unsuccessful. 

Most state statutes provide that term-paper companies must know or 
have reason to know that the materials are intended for submission for 
credit in order to be liable.*? State officials may find it difficult to prove 
the seller’s knowledge or intent to deceive, but courts and legislators 
have tried to close the intent loophole found in these statutes. For 
example, in New Jersey, it is illegal to sell term papers to a client who 
gives the term-paper company the impression that he or she intends to 
submit the products for credit to an educational institution.** In New 
Jersey, prosecutors may prove that a student gave a company this 
impression when he or she filled out a detailed order form requesting 
a specific research topic and bibliographic references. 

The factors pointed out in Saksniit may guide other state officals 
wishing to demonstrate term-paper mills’ intent to sell prefabricated 
term papers to students.** First, the court looked at the company’s 
advertising campaign, and found that the wording of its advertisements 
made clear the seller’s intent to sell customized research. The adver- 


tisement not only emphasized the amount of work and number of 
deadlines that students face,® but it also stated that the product was 
of sufficient quality for submission to any program at an accredited 
university.®* The company’s advertising fliers boasted that the company 





that I shall not plagiarize or submit all, or any part of said material as my own in 
fulfillment of the requirements for a degree, diploma, certificate, courses of study, nor 
permit any other person or persons to do so.”’ 

79. 423 N.Y.S.2d 417. 

80. Id. 

81. Id. 

82. See supra note 58. California’s code prohibits the marketing of research assistance- 
type services if the vendor ‘‘should reasonably have known, that such term paper, thesis, 
dissertation or other written material is to be submitted by any other person for academic 
credit.’’ CaL. Epuc. CopE § 66400 (West 1991). See also Avent, supra note 3. 

83. N.J. Stat. ANN. § 2A:170-77.16 (1989) (no person shall, for any fee, prepare, 
offer to prepare any term paper knowing or under the circumstances having reason to 
know that the paper is intended for submission under a student’s name to an educational 
institution). 

84. Saksniit, 332 N.Y.S.2d 343. The factors the court examined were the defendant’s 
clientele, advertising and business activities. 

85. Id. at 345. The defendant’s advertising circular stated: ‘‘Do you have a term paper 
assignment that’s a little too much work? Are you cramped for time with a nightmarish 
deadline closing in? Let us help you.”’ 

86. Id. at 348. The defendant’s employees signed a contract with the defendant 
promising ‘‘to submit research and writing that is commencerate [sic] in quality with 
work sufficient to be accepted in a Graduate Program at an accredited University.’’ 
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had independent, professional writers capable of writing on any sub- 
ject.°”? Thus, the court held the company was providing custom-made 
papers to students to submit directly as course work, and, therefore, 
the defendant had reason to know the work would be submitted for 
credit.® 

Second, the Saksniit court noted that the students filled out order 
blanks detailing the subject matter and page lengths of the desired 
paper, which should have demonstrated to the seller the student’s 
fraudulent intent.*° The court found it was obvious that the student 
planned to ‘‘palm off the term paper he receives from the [company] 
as his own.’’*° The company also requested that the students list their 
college and course name so that no two students submitted the same 
paper.*! When taken together, these factors weakened any argument 
that the company was unaware of students’ intent to submit the works 
as their own.*? 


D. Challenges to the State Laws 


Term-paper companies claim to operate legitimate businesses provid- 
ing bibliographical services for researchers. They therefore claim that 
they should be allowed to advertise, and are not responsible for student 
misuse of their services.” 

Term-paper companies have challenged certain state statutes on the 


grounds that restriction of their advertising activities is tantamount to 
censorship and violates the First Amendment.” In Magee, the defendant 
argued that while the education law prohibited the rendering of assis- 
tance for hire, the products provided were not ‘‘assistance’’ but pub- 
lications entitled to First-Amendment protection.® The court found this 
argument ‘‘specious’’ because the term papers were carefully designed 





87. Id. at 345. The defendant's flier stated: ‘‘We have professional writers who can 
handle any subject. Our papers are custom made, and professionally typed. We offer the 
most economical work anywhere, at no sacrifice in quality or service to you.”’ 

88. Id. at 345. 

89. Id. at 348. 

90. Id. 

91. Id. The students received a form to fill out which requested the name of the 
school, course and instructor. 

92. Id. at 348-49. 

93. See Avent, supra note 3. Term-paper companies argue that their papers bear the 
same status as an encyclopedia article or bibliography. They view themselves as infor- 
mation brokers, a legitimate business, and feel they should be allowed to advertise. 

94. See Pollak, supra note 5, at 28. In California, one company, Research Assistance, 
based in Los Angeles, argued that their ‘‘autonomy is protected by the Constitution, and 
what students do with the research is up to them, morality is an individual choice.”’ 
See also Bob Sipchen, The Campus Ghostwriter; For Ten Years He Has Been the Brains 
Behind Some of the Best-Selling Custom Research Papers, L.A. TIMES, Mar. 1, 1989, at 
a. 

95. 423 N.Y.S.2d at 419. 
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for submission as undergraduate work.® In state cases, as in federal 
cases, the fact that the papers sold by the defendant could conceivably 
be put to lawful use does not make the statute interdicting them 
unconstitutional.*” The courts have established that the first amendment 
does not protect a scheme to defraud. Thus, state law provides a 
workable means of halting the activities of term-paper mills. Unfortu- 
nately, state officials have not enforced state law on a wide scale. 


III. SUGGESTIONS FOR COLLEGE ADMINISTRATORS 


Due to the limited enforcement of state law, college administrators 
may have to take it upon themselves to curb the use of prefabricated 
term papers. Although educators cannot know how many students 
purchase course work, they can implement methods to catch those who 
do.” Colleges must take action against companies that sell the term 
papers and discipline students who submit them for credit. 


A. Regulating Advertising Activities 


The main issue facing college administrators is how to thwart the 
advertising efforts of term-paper mills on campus. Colleges must un- 
dertake to halt the direct marketing of term papers to students by 
limiting distribution of advertisements, removing order blanks from 
bulletin boards, and prohibiting term-paper advertisements in the col- 
lege newspaper.’ In some states, colleges wishing to censor term- 
paper advertisements in student newspapers may invoke provisions of 
state laws which prohibit the marketing of course work for sale." In 
1974, Boston University sought an injunction to forbid term-paper 
companies from coming on campus to advertise the sale of research 
papers.’ A court will issue an injunction if the college can show that 
publication of the forbidden materials would ‘‘materially and substan- 
tially interfere with the requirements of appropriate discipline in the 
operation of the school.’’* 





96. Id. s 

97. Id. 

98. See Lynch v. Blount, 330 F. Supp. 689 (S.D.N.Y. 1971), aff'd, 404 U.S. 1007, 92 
. Ct. 673 (1972). 

99. See Sipchen, supra note 94. 

100. Id. The Attorney General of California filed suit against a Los Angeles company 
that advertised term-paper-writing services for a fee in the San Diego State University 
student newspaper. See also Colman McCarthy, NOW, Wait Just a Minute, Wasu. Post, 
Nov. 26, 1989, at F2. (Georgetown refuses to accept advertisements from companies that 
sell term papers). 

101. See Perry, supra note 14, at 1. 

102. It’s Not Only West Point That Has Cheating Problems, U.S. News & WorLD REP., 
June 14, 1976, at 35. 

103. Fraser v. Bethel School District, 755 F.2d 1356 (9th Cir. 1985) (school charged 
student with violating the school’s disruptive code during a speech at a student-run 
assembly in which he used sexual innuendo). 
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Student newspapers may resist pressure from administrators to with- 
hold term-paper advertisements if they think First-Amendment rights 
are at stake.“ Although some firms no longer wish to advertise in 
college papers due to the controversy,’*> independent student newspa- 
pers most likely will continue to accept advertisements for any legal 
products or services.’ A group of California students responding to 
the withdrawal of term-paper advertisements from their newspaper 
pointed out that, although alcohol is detrimental to students, some 
college newspapers do not prohibit alcohol advertisements.’” 

Students may also argue that colleges may not ban the advertising 
of legal products. But although the sale of term papers is legal, courts 
have held that administrators may prohibit the advertising of certain 
legal products. For example, the Fourth Circuit held that administrators 
may ban the distribution of a high school newspaper containing an 
advertisement promoting the sale of drug paraphernalia because it 
encouraged an activity that endangered the health or safety of stu- 
dents.’ College officials could argue that although term papers are 


legal, the sale of these papers to students encourages them to cheat 
and defraud their colleges. 


B. Halting Term-Paper Companies Under State Law 


After consulting the Attorney General or the United States Attorney’s 


office in their state, college administrators may seek to enter into a 
consent agreement with term-paper mills to stop the sale of term papers 
to students. For example, in New Jersey, a United States Attorney 





104. This may be true especially in light of the fact that many student newspapers 
continue to advertise rolling papers, x-rated movies, alcohol, phone sex and abortion. 
See Perry, supra note 14, at 1. See also Hazelwood School District v. Kuhlmeier, 484 
U.S. 260, 108 S. Ct. 562 (1988) (student group argued that administrators violated their 
rights when they seized and prevented the distribution of a sex information supplement 
in a school newspaper). 

105. See McCarthy, supra note 100. According to the National Organization of College 
Newspaper Business and Advertising Managers, most college newspapers do not accept 
advertisements from term-paper companies, although the organization has no overall 
policy. 

106. Avent, supra note 3. California’s Attorney General filed suit against a Los Angeles 
company that advertised term-paper-writing services for a fee in the San Diego State 
University newspaper (the Daily Aztec). The suit sought a court injunction to bar the 
firm from selling term papers for academic credit because in California, offering custom 
research and research papers for sale violates the state education code. The company 
named in the suit is no longer advertising its services in the Daily Aztec, but the paper’s 
editorial board confirmed the paper’s policy to continue accepting any advertisement for 
legal products or services. A member of the editorial board also stated that if the courts 
determine it is illegal to offer research services, the paper no longer will run the 
advertisements. 

107. Id. 

108. Williams v. Spencer, 622 F.2d 747 (4th Cir. 1980) (principal may ban the 
distribution of a school newspaper which contained an advertisement promoting the sale 
of drug paraphernalia). 
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arranged a binding consent agreement between a term-paper mill and 
New Jersey educators whereby the companies were allowed to operate 
freely if they agreed not to advertise on campus, agreed to stamp each 
page of each paper with a disclaimer'® and, under certain conditions, 
to report names of students who used their services.**° 

As an alternative, administrators may seek to prevent students from 
purchasing term papers by exposing the companies that are selling 
them. Some state officials have resorted to very creative tactics. In 
California, for example, the Attorney General conducted an undercover 
sting investigation with San Diego State University’s public-safety 
department in which officials posed as clients and arranged to buy 
custom-made term papers.’": During the sting operation, the Attorney 
General’s office had the firm complete at least one paper for investi- 
gators with the knowledge that the paper was to be submitted by the 
buyer for academic credit at San Diego State."!? The Attorney General 
obtained an injunction to stop the sales of term papers to students.’ 

In New York, officials conducted a similar sting operation after a 
college instructor complained to the Attorney General’s office that a 
student confessed to having bought a custom-made term paper from a 
term-paper company.’ An investigator for the Attorney General’s office 
posed as a student to obtain the services of the corporation. New York’s 
Attorney General obtained an injunction to dissolve the operations of 
the company.'5 


In New Jersey, an investigator from the Hudson County prosecutor’s 
office went to the offices of a term-paper mill and requested a fifteen- 
page research paper. The investigator asked for a double-spaced, type- 
written report on nuclear arms control and received a term paper for 
$225.1" Another investigator bought two term papers the company had 
on file for $70. In the resulting prosecution, the investigator testified 





109. This would merely force many students to retype the paper. 

110. See Pollak, supra note 5. 

111. Larry Gordon, Court Writes End to Term-Paper Mill, L.A. Times, Feb. 17, 1989, 
Part 1, at 3. In California, a professor posed as a returning student and arranged to pay 
for a custom made term paper. In addition, the Attorney General and the University’s 
Public Safety Office conducted an undercover sting operation at California State Univer- 
sity. 

See also Straight A’s at $3.50 a Page; New York Cracks Down on Ghostwritten College 
Papers, TIME, Jan. 26, 1981, at 74. In 1981, New York’s Attorney General conducted a 
raid to smash a ring of ghostwriters who were selling term papers to college students. 
Undercover agents posing as clients, raided the premises of a term-paper company, 
impounding two truckloads of evidence. Also in New York, a member of the House of 
Representatives had one of his aides buy a paper from a term-paper mill. Schumer’s 
Term-Paper, N.Y. TIMES, Aug. 13, 1987, at A 22. 

112. See Pollak, supra note 5. 

113. Id. 

114. See Minuteman Research, Inc. v. Lefkowitz, 329 N.Y.S.2d 969, (N.Y. Sup. Ct. 
1972). 

115. Id. 

116. Matthew Reilly, UPI, Aug. 5, 1985, available in LEXIS, Nexis Library, Wires File. 
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the report was ready-made with a blank space where a student merely 
had to insert his or her name. The New Jersey State Court found the 
defendant sold the papers to the investigators knowing they would be 
handed in under their own names.’”” 

As a result of the evidence officials gathered in each instance, state 
officials were able to obtain injunctions against sales of term papers. 
Despite the success of sting operations, they may not be practical in 
all instances. They involve great expense, and present coordination 
problems among educators and state officials. Educators may have to 
forego confronting the sellers and instead concentrate on deterring the 
purchasers of prefabricated term papers. 


C. Determinining Which Students Purchase Term Papers 


In pursuing students, colleges have a number of options to determine 
which students are involved in term-paper schemes. First, colleges may 
try to obtain client lists from term-paper companies,’* but success will 
vary from state to state. In California, California State University officials 
obtained the names of students who purchased term papers following 
a sting investigation of a Los Angeles-based company.'’® In New Jersey, 
a federal court required term-paper mills to maintain lists of the papers 
they sold, the people who bought them,’”° and furnish the lists to 
colleges upon request.’*: In Massachusetts, a Seattle-based firm agreed 
in federal court to surrender its client list of students that purchased 
papers through the mails.1”2 

Administrators may still face obstacles, however, in attempting to 
obtain student names. At Rutgers University, for instance, in 1980, an 
assistant dean wanted to supply one company with a list of students, 
then have the company confirm if any of the students had bought a 
paper. A United States Attorney said the burden of proof was on the 
college to prove that a good reason existed to suspect a particular 
student in order to protect the privacy rights of those who use the 
companies’ services legitimately. 2° 





117. Id. John Magee, owner of Collegiate Research Systems, was fined $2,000 for 
selling the term papers and a permanent injunction was issued against selling them in 
the future. 

118. See Pollak, supra note 5. Pollak noted that liquor stores are not required to 


maintain lists of collegians who legally purchase their wares, even though alcohol may 
be misused. 


119. Supra note 106. 

120. See Pollak, supra note 5. 

121. Id. 

122. UPI, Oct. 18, 1981, available in LEXIS, Nexis Library, Wires File. Boston Uni- 
versity was a leader among Boston colleges that worked with United States Postal Service 
prosecutors to seek an injunction forcing the provision of customer lists. The sale of 
term papers has been illegal in Boston since Boston University obtained an injunction 
against them in October, 1972, but the practice has continued through notices on campus 
bulletin boards and advertisements in ‘‘alternative’’ newspapers. 

123. See Term-Paper Ghosts Still Haunt the College Scene, N.Y. Times, Nov. 16, 1980, 
12, at 21. 
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Another option for administrators is to buy term-paper catalogues 
and notify instructors to check the catalogue if a paper looks suspi- 
cious. '*4 If a professor suspects that a paper is prefabricated, the college 
may even go as far as purchasing the catalogue paper it seems to 
resemble.’?> Administrators could distribute catalogues of research paper 
companies to their faculty with instructions to assign papers on narrow 
topics not found in the catalogues.’”° Still, these suggestions impose a 
large burden on college administrators and professors. Perhaps the best 
solution is to deter students from purchasing term papers by promising 
harsh disciplinary sanctions for those who are caught. 


D. Disciplining Students Who Purchase Term Papers 


One of the ways administrators can inhibit student use of prefabri- 
cated term papers is to insure that students know that administrators 
will not tolerate plagiarism. One suggestion is to distribute a handbook 
to students specifying the college’s disciplinary policy on plagiarism. '?’ 
The handbook should explicitly define ‘‘plagiarism;’’ a good example 
is Princeton University’s handbook, which defines plagiarism as ‘‘the 
deliberate use of any outside source without proper acknowledgement. 
‘Outside source’ means any work, published or unpublished, by any 
person other than the student.’’!2*® This would cover prefabricated term 
papers. Furthermore, if the student’s intent, or lack thereof, to deceive 


the reader is irrelevant,’”® the college’s ‘‘code’’ would parallel state 
antiplagiarism statutes which make the use of prefabricated material an 
infraction, regardless of an intent to defraud. 

Colleges also have a number of choices in assessing penalties for 
plagiarism. At most colleges, professors will fail students caught sub- 
mitting ghost-written work.**° Courts have recognized that universities 





124. Sipchen, supra note 94. A former dean of students at U.C.L.A. buys term-paper 
catalogues every year and notifies all instructors to check in his office if a paper looks 
suspiciously similar to papers offered for sale in the catalogues. 

125. Id. 

126. See Sipchen supra note 94. An assistant dean at Rutgers went so far as to 
distribute catalogues of off-campus research-paper companies to his faculty, with instruc- 
tions to assign papers on narrow topics not found in the catalogues. 

127. See, e.g., Napolitano v. Trustees of Princeton Univ., 453 A.2d 263 (N.J. 1982) 
(court reprinted Princeton University’s rules and procedure for its code of discipline). 

128. Id. The court found that even if the student has consulted an essay or body of 
notes from another student, he or she should state that fact and indicate clearly the 
nature and extent of his or her obligation: the name and class of the author of an essay 
or notes which are consulted should be given, and the student should be prepared to 
show the work to the instructor. Napolitano, 453 A.2d at 267. See also, Why Do We 
Tolerate the Unoriginal?, Cui. Tris., Oct. 10, 1987. 

129. Napolitano, 453 A.2d at 266. The court said ‘‘please note that, while not all 
academic infractions involve fraud, all are violations of the University’s standards and 
will normally result in disciplinary penalties.”’ 

130. See Straight A’s at $3.50 a Page; New York Cracks Down on Ghostwritten College 
Papers, TIME, Jan. 26, 1981, at 74. 
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have the authority to revoke or refuse a degree; or to drop a student 
from a program.'*? A college may note the infraction on the student’s 
transcript through using special grades which would alert potential 
employers and graduate schools.’ Thus, college administrators may 
either enforce state law on their campuses, or implement their own 
policies to deal with students who submit others’ work as their own.'** 


CONCLUSION 


The business that term-paper companies conduct is not only morally 
wrong, and contrary to public policy, but it is prohibited under federal 
and state law. The federal government may enjoin their activities when 
they involve the use of the mails for fraudulent purposes. States may 
enjoin the sale of term papers which violates education or criminal 
codes. State prosecutors have the option to enjoin term-paper mills’ 
activities under the federal mail-fraud statute or under state statutes 
prohibiting the marketing and sale of term papers. Thus, when term- 
paper companies couple their use of the mails with an intent to enable 
customers to commit fraud, this constitutes not only a federal offense, 
but a violation of certain state statutes as well.’ 

Although state and federal legislation prohibits the activities of term- 
paper companies, only New York has prosecuted term-paper companies 
on the state level, and only the First Circuit has found that their 


activities violate federal law. Therefore, colleges bear the burden of 
addressing the problem of students who submit unoriginal work. Col- 
leges must formulate policies and take measures to deter students from 
patronizing term-papers companies. 

Although few states have sought to enforce legislation prohibiting 
the sale of term papers, state law remains a viable means of inhibiting 
the sale of prefabricated term papers. Colleges may enforce state law 





131. See Napolitano, 453 A.2d 279; Peles v. La Bounty, 153 Cal. Rptr. 571 (Cal. 1979) 
(university refused to accept resignation of student who attempted to resign from graduate 
program after university notified student of possible honor code violations concerning 
his thesis); Crook v. Baker, 813 F.2d 88 (6th Cir. 1987) (under Michigan law, the Regents 
of U.M. had authority and power to revoke a degree on the ground of fraud in the 
inducement where university found student fabricated data in his master’s thesis). 

132. Stanley N. Wellborn, Cheating in College Becomes an Epidemic, U.S. NEws & 
Wor_p Report, Oct. 20, 1980, at 39 (the University of Pennsylvania gives an X grade to 
cheaters that alerts employers and graduate schools of a student’s misbehavior). See also 
Michelle N-K Collison, Survey at Rutgers Suggests That Cheating May Be on the Rise at 
Large Universities, CHRON. HIGHER Epuc., Oct. 24, 1990 at A31 (the University of Delaware 
revamped its academic code in 1985 when a survey by the university found that seventy- 
eight percent of the students acknowledged that they had cheated; students caught 
cheating at Delaware now receive a grade of XF on their transcripts). 

133. Survey: 33 Percent of UCF Students Cheat, UPI, Mar. 16, 1985 available in LEXIS, 
Nexis Library, Wires File. At the University of Central Florida, it was suggested that a 
large number of cases go unreported because the faculty is concerned with money 
shortage at the school, particularly for research. 

134. See infra notes 7-10 (federal), 12, 13 (states). 
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on their campuses to combat the widespread use of purchased course 
materials submitted for credit. State legislation is directed, however, at 
those who sell the term papers; it is up to colleges to deal with the 
students who purchase these papers by taking a firm stance against 
plagiarism and enforcing strict disciplinary codes against those caught 
submitting prefabricated work. 


Kathleen M. Capano**® 
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‘A STRANGER IN A STRANGE LAND’’: 
RESPONSIBILITY AND LIABILITY FOR 
STUDENTS ENROLLED IN FOREIGN-STUDY 
PROGRAMS 


INTRODUCTION 


The relationship between institutions of higher education and their 
students has been the subject of significant litigation over the past two 
hundred years and the topic of much scholarly writing. Recent articles 
have chronicled the historical evolution of the relationship,’ and have 
addressed specific legal doctrines, such as in loco parentis, which play 
a large part in the relationship between a university? and its students.* 

Students studying abroad for university-sponsored programs create 
special problems in the university-student relationship. Little has been 
written about this subject, but the liability of colleges and universities 
for the safety of their students studying abroad merits examination. 

During the mid-1980s, the number of students victimized by crime 
on American campuses increased dramatically.‘ Unfortunately, this 
trend continues.’ One study indicated that one of every four students 
is the victim of a crime while at college.* The mid-1980s saw a tripling 
of the number of crime victims and their families suing institutions of 
higher education, bringing to the forefront the duty of these institutions 
to provide a safe environment for students.’ 

During this same time period, university-sponsored foreign-study 
programs proliferated greatly at both the undergraduate and graduate 
levels.* Coupled with the proliferation of foreign-study programs was 





1. Gerard A. Fowler, The Legal Relationship Between the American College Student 
and the College: An Historical Perspective and the Renewal of a Proposal, 13 J. or L. & 
Epuc. 401 (1984). 
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The New In Loco Parentis, 16 J. or L. & Epuc. 453 (1987). 

4. Kelly W. Bhirdo, Note, The Liability and Responsibility of Institutions of Higher 
Education for the On-Campus Victimization of Students, 16 J.C. & U.L. 119 (1989). 

5. A recent study of campus crime indicated that such crime was up 90 percent 
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Crime, (NBC television broadcast, Mar. 25, 1990). 
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an alarming increase in terrorism directed against Americans overseas, 
especially in Europe and the Middle East. University administrators 
must be attentive to the special liability issues that may arise in the 
context of foreign-study programs. 

Part I of this Note addresses the evolution and current status of the 
relationship between institutions of higher education and their students. 
Part II examines how the relationship between students and universities 
may be affected in an international setting. Finally, part III looks at 
ways to limit liability which could arise out of the activities of students 
studying abroad. 


I. THE UNIVERSITY-STUDENT RELATIONSHIP 


A. The Evolution and Current State of the Relationship 


The relationship between institutions of higher education and their 
students has been before the courts for hundreds of years.’° Early 
decisions construed the rights of students to be analogous to those of 
members of a corporation’! and accorded students appropriate legal 
consideration. A student could not be dismissed without notice and 
opportunity to be heard. This relationship between institutions of higher 
education and their students continued until 1913 when Gott v. Berea 
College’? introduced the concept of in loco parentis.’* In Gott, a restau- 
rant owner sued a nearby college to enjoin it from enforcing a rule 
which called for the expulsion of any student who patronized the 
restaurant. In finding for the college, the court stated that ‘‘[cJollege 
authorities stand in loco parentis concerning the physical and moral 
welfare and mental training of the pupils,’’ and, as a consequence, 
there is no reason why those authorities ‘‘may not make any rule or 
regulation for the government or betterment of their pupils that a parent 
could for the same purpose.’’** Most university administrators embraced 
the in loco parentis doctrine and imposed numerous parietal rules.*® 

In loco parentis continued in the American legal system until the 
early 1960s, when students began to demand more independence. 
Students questioned the authority of their parents, their university, and 
their government. They demanded to be treated like adults and no 





9. See infra notes 37-41 and accompanying text. 

10. See King v. Chancellor of the Univ. of Cambridge, 2 Ld. Raymond 1334, 92 Eng. 
Rep. 370 K.B. (1724) (suspension of a student for failure to pay a debt); Commonwealth 
ex rel. Hill v. McCauley, 3 Pa. C. 77 (1887) (one of the earliest reported United States 
decisions concerning the expulsion of a student from a university for riotous conduct). 

11. See Fowler, supra note 1, at 403. 

12. 161 S.W. 204 (Ky. 1913). 

13. Literally, in loco parentis means ‘‘in the place of a parent.’’ BLack’s Law Dic- 
TIONARY 787 (6th ed. 1990). 

14. 161 S.W. at 206. 

15. See Fowler, supra note 1, at 408. 
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longer accepted, without question, regulatory mandates from their uni- 
versity.’° Student claims for independence led to the passage of the 
Twenty-sixth Amendment, which lowered the legal voting age to 
eighteen.’” ‘‘This constitutional change forced the courts to recognize 
the new independent status of the college student.’’** Due to societal 
changes such as these and corresponding judicial determinations, the 
doctrine of in loco parentis became obsolete. 

Judicial reluctance to apply in loco parentis continued into the early 
1980s, as evidenced by Bradshaw v. Rawlings.’ In Bradshaw, a student 
brought a negligence action against Delaware Valley College. In reject- 
ing the student’s claim that the college had a duty to protect its 
students, the court rejected the doctrine of in loco parentis, saying that 
‘‘the modern American college is not an insurer of the safety of its 
students.’’?° The court noted that because the student had reached an 
age of maturity and was capable of protecting himself, the college was 
not legally responsible for the incident.*' 

Erosion of the in loco parentis doctrine, however, has not meant the 
end to university liability for injuries to its students. With the decline 
of this doctrine, courts have premised liability on a variety of other 
legal doctrines. For example, tort liability has been imposed for injuries 
arising from dangerous or defective buildings or grounds.” Liability in 
these instances is based on the university’s duty as a landowner to its 
students, who are most often characterized as invitees while on cam- 
pus.” As with any landowner, a university owes its highest degree of 
duty to invitees.2* Accordingly, a university must maintain its buildings 
and grounds in a condition that is reasonably safe for students; it must 
exercise ordinary and reasonable care under the circumstances.”° 

University liability has also been premised on a duty to control the 
conduct of third persons.?° When a student’s injuries are caused by the 
actions of a third person, an institution may be liable on the theory 
that the institution had a duty to control the conduct of the third 
person. This theory has been used in several cases by students who 





16. Szablewicz & Gibbs, supra note 3, at 456. 

17. U.S. Const. amend. XXVI. 
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sustained injuries in car accidents caused by fellow students who had 
been drinking prior to the accidents.?” Thus far, however, courts have 
been unwilling to find a duty on the part of institutions to control 
student drinking.” 

Although the courts have premised liability on other theories, the 
doctrine of in loco parentis has witnessed a limited resurgence since 
the mid-1980s. The doctrine has been limited, however, to personal 
injuries suffered by students. In Mullins v. Pine Manor College?® a 
student who was sexually assaulted on campus brought a negligence 
claim against the college. The Supreme Judicial Court of Massachusetts 
held the college liable and indicated renewed support for the doctrine 
of in loco parentis. The court stated: 


Of course, changes in college life, reflected in the general decline 
of the theory that a college stands in loco parentis to its students, 
arguably cut against [the student’s claim that the college owed 
her a duty of protection]. The fact that a college need not police 
the morals of its resident students, however, does not entitle it to 
abandon any effort to ensure their physical safety. Parents, stu- 
dents, and the general community still have a reasonable expec- 
tation, fostered in part by the colleges themselves, that reasonable 


care will be exercised to protect resident students from foreseeable 
harm.*° 


The court initially used a traditional tort analysis in its decision, but 
went on to recognize a ‘‘distinctive’’ or special relationship between 
the college and its students.* 

In Peterson v. San Francisco Community College,*? the California 
Supreme Court held the college liable for a sexual attack on a student 
in a campus parking lot.** The court held the college to a somewhat 
higher duty of care than that of a normal landlord.** Finding in favor 
of the student, the court stated: 


In the closed environment of a school campus where students pay 
tuition and other fees in exchange for using the facilities, where 





27. Id. at 160. 

28. See Bradshaw v. Rawlings, 612 F.2d 135 (3d Cir. 1979), cert. denied, 446 U.S. 
909, 100 S. Ct. 836 (1980). 

29. 449 N.E.2d 331 (Mass. 1983). 

30. Id. at 335-36. 

31. fd at'337. 

32. 685 P.2d 1193 (Cal. 1984). 

33. Id. at 1202-03. 

34. In examining the duty of care owed by the college to the student, the court, 
citing RESTATEMENT (SECOND) OF TorTS § 315, stated: ‘‘A duty may arise, however, where 
(a) a special relation exists between the actor and the third person which imposes a duty 
upon the actor to control the third person’s conduct, or (b) a special relationship exists 
between the actor and the other which gives the other the right to protection.’’ Id. at 
1196. 
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they spend a significant portion of their time and may in fact live, 
they can reasonably expect that the premises will be free from 
physical defects and that school authorities will also exercise 
reasonable care to keep the campus free from conditions which 
increase the risk of crime.** 


Both courts seem to agree that students had a right to rely on their 
colleges to provide a safe environment, because ‘‘adequate security is 
an indispensable part of the bundle of services which colleges ... 
afford their students.’’** 

The idea of a ‘‘new’’ in loco parentis doctrine,*” based on a special 
relationship between the student and the college, appears to be gaining 
judicial acceptance.** The special relationship is based on the foresee- 
ability of harm to a student and the educational institution’s attempts 
to limit the possibility of such harm to its students. In determining 
foreseeability, some courts have focused on whether prior similar in- 
cidents have put the landowner on notice.*® Recently, however, some 
courts have rejected a strict reliance on prior similar incidents and 
instead have looked at the totality of circumstances.*° 


B. Foreign-Study Programs As A ‘‘Special Relationship”’ 


The cases so far have dealt with injuries to students on college 
campuses within the United States, but the same principles should also 
apply in an international setting. In fact, university liability for student 
victimization may be even more applicable in the context of foreign 
study than it is in a domestic setting. Students studying abroad present 
special questions of liability, and possibly an increased duty of care, 
on the part of a college or university, with regard to its students’ safety. 
Though there may be too few instances in which students studying 
abroad have been the targets of violence, crime, or terrorist activity to 
find that colleges or universities should foresee such an incident, a 
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college or university may still have a duty to take proactive steps to 
enhance the safety of its students. Consequently, the recently-recognized 
‘‘special relationship’’ between students and their college or university 
could have a significant impact on foreign-study programs, especially 
in light of the expansion of foreign-study programs and the continued 
unrest throughout the world. 

As noted above, the number of foreign-study programs has increased 
dramatically in recent years. By 1987, most four-year colleges and 
universities (63 percent) operated foreign-study programs.*! The Council 
on International Educational Exchange estimated that in excess of 
750,000 United States students studied, traveled, or worked abroad 
during each of the early years of the 1980s.** More recently, the Institute 
of International Education (IIE) estimated that approximately 60,000 
U.S. students studied abroad during 1988.* 

While the number of foreign-study programs has proliferated, enroll- 
ments have declined for a variety of reasons. The first serious threat to 
foreign-study programs appeared in 1986 when enrollment in these 
programs dropped in response to the hijacking of the cruise ship Achille 
Lauro and terrorist attacks in the Rome and Vienna airports.** In 1988, 
foreign-study programs in the Middle East were canceled due to vio- 
lence in the Israeli-occupied territories.** In 1989, programs in South 
America were adversely affected by the escalation of violence perpe- 
trated by the Colombian drug cartels,** and newly expanded study 
programs in the Far East by political unrest in China and the deaths 





41. Anderson, International Studies for Undergraduates, 1987 Operations and Opi- 
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Gannet News Service, July 25, 1989, available in LEXIS, Nexis Library, Current File. 

42. Koester, A Profile of the U.S. Student Abroad, Counci on INtT’L Epuc. Excu., May 
1985, at 4. 

43. See McCarthy, supra note 41. 

44. Pamela Moreland, Foreign Study Programs Decline Sharply, L.A. Times, Apr. 19, 
1986, § 1, at 23. 

45. In January of 1988, the University of Notre Dame canceled its planned program 
of study in Jerusalem. The University’s director of foreign-study programs cited the 
violence in the Israeli-occupied areas as the reason behind the cancellation. UPI, Jan. 
22, 1988, available in LEXIS, Nexis Library, Wires File. 

46. The escalating drug-related violence in Colombia in the summer of 1989 prompted 
several Midwest colleges to suspend the Great Lakes Colleges Association Latin American 
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Program In Bogota Suspended, UPI, Aug. 31, 1989, available in LEXIS, Nexis Library, 
Wires File. Additionally, pressure from concerned parents prompted the early return to 
the United States of American students on foreign-study programs in Bogota. Tom Harvey, 
Tanks, Troops Enforce Medellin Curfew, UPI, Aug. 31, 1989, available in LEXIS, Nexis 
Library, Wires File. 
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of pro-democracy demonstrators in Tien An Men Square.*’ Recently, 
war in the Middle East has had a significant impact on certain foreign- 
study programs.** 

World events and the reemergence of the in loco parentis doctrine, 
coupled with the judicial recognition of a ‘‘special relationship’ between 
the college and its students, make the application of the ‘‘special 
relationship’ to foreign-study programs appear inevitable. Foreign- 
study programs are outstanding learning experiences. Students in these 
programs, however, are forced to rely to a greater extent upon the 
educational institution because of the geographic isolation from family 
and other familiar support systems. In many instances, the students are 
unfamiliar with the host country, and for many the study-abroad pro- 
gram represents their first international travel. Consequently, colleges 
operating foreign-study programs assume a role that is more in keeping 
with the concept of in loco parentis than the average domestic college 
or university. 


II. THE IMPACT OF FOREIGN-STUDY PROGRAMS ON THE UNIVERSITY- 
STUDENT RELATIONSHIP 


Negligent supervision of students, transportation-related liability, ath- 
letic events, and liability for the condition of buildings and equipment 
are the most common grounds for negligence actions in higher educa- 


tion.*® Transportation-related liability and negligent supervision of stu- 
dents present especially troublesome issues for foreign-study programs. 


A. Transportation-Related Liability 


An educational institution has no duty to provide transportation for 
its students unless otherwise provided by statute.°° If an educational 





47. The Council on International Educational Exchange, which administers foreign- 
study programs for 40 American colleges and universities, reported a drop of 73% in 
the number of students headed for China between the spring and fall of 1989. Addition- 
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periods of time. Amy Pyle, Memories of Tien An Men Square End CSUN’s China Study, 
L.A. Times, Dec. 1, 1990, at B4. 

48. As in 1988, the University of Notre Dame canceled its Jerusalem program for the 
spring of 1991 due to the Persian Gulf crisis. Matthew J. Cronin, ND Jerusalem Program 
On Hold, THE OBsERVER (University of Notre Dame student newspaper), Nov. 9, 1990, at 
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its spring study program in Bologna, Italy, and Georgetown University canceled its 
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50. Allan E. Korpela, Annotation, Tort Liability of Public Schools and Institutions of 
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1210, 1216 (1970); see also Raymond v. Paradise Unified School Dist., 31 Cal. Rptr. 847 
(Cal. Ct. App. 1963). 
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institution does provide transportation, however, it owes a duty of care 
with respect to such transportation.*’ The duty of care owed is one of 
reasonable and ordinary care under the circumstances.*? Most of the 
cases on this subject involve liability of elementary and secondary 
educational institutions,®* but the same principles should also apply to 
institutions of higher education. 

If there is no duty to provide transportation, the educational insti- 
tution may limit potential liability by declining to provide transporta- 
tion.** Additionally, although somewhat counter-intuitive, it may be in 
the international student’s best interest also for a college or university 
not to provide group transportation for students traveling abroad. 
Traditionally, educational institutions have arranged transportation for 
their students traveling to and from foreign-study programs. Such 
arrangements make the programs more convenient for students and 
reduce the cost of such transportation through the use of group or bulk 
rates. The savings gained by university-organized travel, however, may 
be outweighed by the potential risks to which students are exposed. 
Group travel by American students studying abroad may be an inviting 
target for terrorist attacks. In 1986, several law schools canceled summer 
programs abroad because administrators feared that students would be 
‘‘yvulnerable all together’’ when traveling in a large group.*®> Program 
administrators felt that the threat of terrorist attacks against students 
might not be as high if the students were traveling individually.** The 
vulnerability of group travel was realized in December 1988, when a 
terrorist bomb killed thirty-five Syracuse University students over Lock- 
erbie, Scotland.*’ In retrospect, the extent of the tragedy could have 
been reduced had students traveled in small groups or individually. 

Transportation-related liability, however, is not limited to travel to 
and from foreign-study programs. Once students are at the site of their 
studies, they often are required or choose to travel locally or to other 
countries. Educational institutions regularly sponsor excursions in the 
local area and beyond as part of the curriculum or for recreational 
purposes.** Colleges frequently arrange or provide chartered buses, 
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trains, and other forms of transportation for their students. As in the 
United States, the possibility of transportation-related injury or death 
is present while students are traveling abroad.* It is therefore essential 
for an educational institution to use reasonable and ordinary care when 
arranging transportation for its students. 


B. Negligent Supervision Of Students 


An educational institution has a duty to provide supervision with 
respect to a particular activity if that institution could reasonably 
anticipate that supervision was required because of the nature of the 
activity. When students, as part of their courses, participate in poten- 
tially dangerous activities under the supervision of instructors, the 
educational institution is required to give the students reasonable 
instructions as to the methods to be followed and warnings as to risks 
of injury that might otherwise follow. The institutions must also provide 
reasonable supervision of an activity when, because of inexperience, 
the students may be unaware of the risks involved.*' When an activity 
is potentially hazardous, an educational institution has the duty to 
provide the degree of supervision the situation demands. 

A plethora of cases speak to the negligent supervision of students at 
the elementary and secondary levels of education; a paucity of such 
cases, however, exist at the post-secondary level.** Generally, in a 
normal classroom situation, no duty to supervise students at the uni- 
versity level exists.** The following cases illustrate several situations in 
which a university was held liable for the negligent supervision of its 
students. In Brigham Young University v. Lillywhite,® a student brought 
suit against the university for injuries sustained due to an explosion in 
a laboratory experiment. The student charged that the instructor failed 
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to warn her of the danger associated with the experiment or to provide 
proper supervision.® The student’s allegation of negligence stemmed 
from the fact that the instructor left the laboratory while the student 
performed the experiment.®’ Holding in favor of the student, the court 
stated: 


The defendant undertook to instruct the plaintiff in a course of 
study, which involved the performance of certain experiments; 
that they were hazardous and dangerous to one not learned in the 
science of their performance is evidenced by the result. That the 
plaintiff was not learned is inherent in her status as a student. 
Therefore, it became the duty of the defendant to furnish instruc- 
tion and supervision, and that degree of supervision is measured 
in quality by what an ordinary institution of this type would have 
furnished under the same or similar circumstances.® 


The court ultimately found that the instructor failed to use reasonable 
and ordinary care in supervising the performance of the experiment.® 
Accordingly, the university was liable for the student’s injuries. 

In Jay v. Walla Walla College,” Jay, a third-year chemistry student, 
was conducting an authorized experiment, when he heard an explosion 
in a room across the hall. Upon entering the room, Jay found two other 
students attempting to extinguish a fire. During attempts to help extin- 
guish the blaze, another more violent explosion occurred.” Jay filed 
suit against the college for injuries suffered as a result of the second 
explosion. The college claimed that the supervision had been adequate 
and that Jay had assumed the risk of injury. The Supreme Court of 
Washington held that the standard of care with respect to supervision 
and the issue of whether it had been met was a matter for the jury to 
decide.” Additionally, the court found that the student’s relationship 
with the college most resembled that of an invitee and that the doctrine 
of assumption of the risk did not apply to injuries sustained by a 
student in a chemistry laboratory experiment.”* 

It is also clear that as the hazard increases, the duty of care also 
increases. This concept was endorsed in Wells v. Colorado College,” 
where a student was injured in a judo class. In Wells, the plaintiff- 
student recovered for injuries resulting from being thrown to the floor 
instead of the mat. The court found that the plaintiff had made out a 
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prima facie case of negligence because the activity was a hazardous 
one, and, since it was being performed by an expert, the instructor’s 
duty of care was commensurate with the high degree of hazard and 
the likelihood of injury if the judo throw went awry.’ 

Although the above cases dealt solely with a university’s duty to 
supervise its students in the classroom, this same duty can also apply 
to university-sponsored activities outside the classroom.”* Aalberts & 
Ostrand’’ posit an analogous situation, one in which a foreign-study 
professor or administrator participates in a hazardous activity or field 
trip such as mountain climbing or hiking. Such a professor or admin- 
istrator, although not an insurer of the student’s safety, is charged with 
certain supervisory duties as well as the duty to warn students of 
possible dangers associated with the particular activity. A college and 
its employees open themselves up to liability when sponsoring or 
participating in such activities. Despite the potential liability, however, 
university sponsorship or participation may continue to be desirable. 

The court in Beach v. University of Utah’* addressed a seemingly 
similar situation to that described above but in a domestic setting. In 
Beach, a student was injured while on a university field trip when she 
became intoxicated and fell from a cliff.”* The court rejected the stu- 
dent’s contention that the university breached its affirmative duty to 
supervise and protect students who participated in the field trip. The 
court held that the university was not liable for the injuries sustained 
by the student because no special relationship existed between the two 
parties.°° The court noted that it would be unrealistic to charge the 
university with responsibility for preventing students from illegally 
consuming alcohol because this would demand excessive supervision 
and would require the institution to take other measures inconsistent 
with the nature of the relationship between the student and the insti- 
tution.®? 

Although the university in Beach was not liable for its student’s 
injuries, the factual situation differed from one of a trip, organized by 
a college or university abroad, involving a potentially hazardous activ- 
ity. Additionally, the proximate cause of the student’s injuries was the 
illegal consumption of alcohol, not the camping trip. As such, the 
failure of the court to find the university liable was predictable; courts 
have generally held that it would be unrealistic to charge a college or 
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university with responsibility for preventing students from illegally 
consuming alcohol.* 


III. LiMitinGc LIABILITY 


Because the issue has not yet been litigated, colleges and universities 
still do not know how far their responsibilities to protect students in 
foreign-study programs extend.** In light of the recent cases that have 
recognized a ‘‘special relationship’’ between a college and its students, 
however, it is likely that such an institution would bear an even heavier 
burden when faced with the security and protection of its students 
studying abroad. These programs, in effect, transplant students into 
new and often unfamiliar circumstances and surroundings. An educa- 
tional institution may have to take unusual pains to insure the safety 
and protection of these students. The following measures can be im- 
plemented in an effort to limit potential liability. 


A. Cancellation of Foreign-Study Programs 


The most radical way of limiting a college’s or university’s liability 
for foreign-study programs and of protecting the students studying in 
these programs is to suspend or cancel them. At least three universities 
resorted to this extreme measure in 1986, in the wake of increased 
terrorist acts and threats against U.S. citizens.** The director of the 
summer-abroad programs at Temple University said that the University 
canceled all four of its foreign programs out of ‘‘concerns for student 
safety, being fairly vulnerable all together at the university.’’** The 
programs involved were graduate-level programs; it is likely that the 
duty of care would be greater for students studying at the undergraduate 
level, since such students are younger and generally require more 
supervision. Although total cancellation of study-abroad programs does 
protect students and limit liability,** the same goals might be achieved 
without resorting to such a drastic measure. 


B. Education and Awareness 


Education and awareness on the part of faculty, staff, and students 
regarding the possible risks are key elements in any effort to increase 
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safety and limit liability. All faculty and administrators must be thor- 
oughly trained in safety precautions and in the law relating to university 
liability. It is also important that university personnel brief students 
studying abroad about potential dangers and any known areas or prac- 
tices that should be avoided. In the past, sponsors of foreign-study 
programs have discussed the dangers with their students and have 
advised them on particular courses of action that would limit their 
exposure to terrorist attacks. For example, some educational institutions 
have recommended that their students act in a ‘‘discrete fashion’’ in 
order to avoid being singled out as a target of terrorism.®” Furthermore, 
most colleges and universities advise students to avoid attracting atten- 
tion to themselves and encourage them to avoid places popular with 
American tourists and military personnel,® and to avoid wearing ‘‘typ- 
ical types of American dress.’’® 

During the recent Middle East Conflict, foreign-study administrators 
advised their students to meld into the local population and to speak 
the local language as often as possible. Administrators also removed 
public signs and curtailed public activities that tended to call attention 
to the students. Students were informed of all U.S. State Department 
Advisories, which were monitored and updated on a daily basis.” 


C. Contingency Plans 


While a college or university does not insure student safety, it is 
responsible for exercising due care in conducting foreign-study pro- 
grams. As previously discussed, due to the unique nature of the rela- 
tionship between a college and its students studying abroad, a ‘‘special 
relationship’’ may exist between the two. This would necessitate a 
heightened duty of care on the part of the educational institution to 
protect its students. In view of this, some colleges and universities 
have taken a more aggressive approach to student safety by hiring 
security guards and developing contingency plans should problems 
arise.° 

In response to the increase in terrorism abroad in 1986, Syracuse 
University stationed staff members as receptionists at the entrances to 
its dormitories abroad and hired security guards for public events that 
it sponsored overseas.®* More recently, during the war in the Middle 
East, resident directors and administrators were required to establish 
and maintain contact with the consulate at the local U.S. Embassy and 
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insure that all students studying abroad were registered with the 
Embassy.% Additionally, administrators were charged with developing 
plans for the evacuation of students should the need arise.* 


D. Contractual Precautions 


Although most colleges and universities warn their students of the 
dangers when traveling and studying abroad, it may be prudent for 
these educational institutions to take certain contractual precautions as 
well. Currently, most colleges or universities operating foreign-study 
programs require that students obtain medical insurance prior to study- 
ing abroad.** Some institutions also require that students sign a state- 
ment acknowledging that the laws of the particular foreign country will 
govern their actions.” 

It may also be wise for a college or university to enter into a detailed 
contractual agreement with each student. While it is not likely that a 
waiver of liability or similar document exculpating the college or 
university from general liability would be effective,®* it is possible for 
an institution to dictate some elements of potential litigation. 

A choice of forum or forum-selection clause simplifies litigation. 
These clauses, when they are not unfair or unreasonable, are usually 
upheld by the courts.°® An educational institution might choose to 
litigate cases in its home forum for reasons of convenience, or may 


choose the foreign venue where the program takes place. Additionally, 
a choice-of-law clause may be wise in view of the complexity of conflict- 
of-laws questions. These agreements are usually upheld when the choice 
of law bears some rational relationship to the choice of forum.’” 


E. Transportation 


In certain instances, it may be necessary to weigh the likelihood of 
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a terrorist attack against the cost savings and convenience of group 
travel. Given the fact that the greatest danger to students traveling to 
and from study abroad programs is during the return trip,’" it might 
be prudent, yet still cost-effective, to travel to the destination in a large 
group but to have open-ended return tickets. Currently, the Council on 
International Educational Exchange, a New York-based sponsor of for- 
eign study arranges transportation for its students in this manner.’ 
This practice permits students to return from abroad either individually 
or in small groups. Students benefit from the desired convenience and 
cost savings, yet retain some flexibility in travel plans. More impor- 
tantly, the practice reduces the risk of making students an attractive 
target, or the unintended victims, of possible terrorist attacks. 

Due to the problems associated with transportation-related liability, 
it may be advisable for a college or university to place more responsi- 
bility on the student. Not only might a college or university attempt to 
limit its involvement in arranging transportation to and from foreign- 
study programs, but it might also attempt to limit its involvement in 
arranging transportation to and from events while abroad. This is 
especially true for charters, which carry increased liability because of 
the total university control. 


F. Extracurricular Activities 


Sponsorship of extracurricular activities for the students while abroad 


also exposes colleges and universities to liability..°* One way to limit 
this liability is to limit official involvement in such activities. When 
this is not possible however, it is essential that university representa- 
tives take pains to warn and supervise students adequately in order to 
limit potential liability. Notwithstanding these measures, it is highly 
possible that drastic steps such as cancellation of foreign-study pro- 
grams will continue to be necessary. 


CONCLUSION 


There is every indication that the number of American students 
studying abroad will continue to increase. This is due, in part, to the 
shrinking ‘‘global village’’ and the emergence of a worldwide economic 
community.’ It is therefore essential that colleges and universities that 
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provide foreign-study programs take the necessary precautions to insure 
the safety of their students. 

It is vitally important for college and university administrators to re- 
evaluate continually the safety of foreign-study programs in light of the 
constantly changing world situation. Periodic assessments of foreign- 
study programs help to insure the students’ safety and to limit liability 
of the college or university. 


Richard B. Evans*5 
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CASE COMMENT 


A PROFESSOR’S CHOICE: EMPLOYMENT OR 
RELIGIOUS CONVICTION: EEOC v. 
UNIVERSITY OF DETROIT 


I. INTRODUCTION 


In 1947, Congress passed the Taft-Hartley Amendments to the National 
Labor Relations Act (NLRA).‘ These amendments allow unions to 
negotiate union security agreements—often called ‘‘agency shop’’ agree- 
ments—which require employees to pay agency fees to a union as a 
condition of employment, but do not require employees to join a union.? 
In 1964, Congress passed the Civil Rights Act. Title VII of the Act 
combats employment discrimination based on race, religion, sex and 
national origin.* Congress amended Title VII in 1972 by adding Section 
701(j) which requires private employers to reasonably accommodate the 
religious beliefs of their employees unless such accommodation would 
cause ‘‘undue hardship.’’> 

Federal circuit courts have consistently applied Section 701(j) to 
unions, requiring them to accommodate employees’ religious objections 
to paying union dues.* Most cases that have exempted religious objec- 
tors from paying union dues involved employees with a per se objection 
to joining unions.” EEOC v. University of Detroit® is the first case in 





1. 29 U.S.C. §§ 151-169 (1988). 

2. 29 U.S.C. §§ 158(a)(3), 158(b)(2) (1988). 

3. 42 U.S.C. §§ 2000e to 2000e-17 (1988). 

4. 42 U.S.C. § 2000e-2(a)(1) (1988). 

5. 42 U.S.C. § 2000e(j) (1988). 

6. International Ass’n of Machinists v. Boeing Co., 833 F.2d 165, 168 n.1 (9th Cir. 
1987) [hereinafter Boeing]; Tooley v. Martin-Marietta Corp., 648 F.2d 1239, 1241 (9th 
Cir. 1981), cert. denied, 454 U.S. 1098, 102 S. Ct. 671 (1981) [hereinafter Tooley]; Yott 
v. North American Rockwell Corp., 602 F.2d 904, 909 (9th Cir. 1979), cert. denied, 445 
U.S. 928, 100 S. Ct. 1316 (1980) [hereinafter Yott]; McDaniel v. Essex Inc., 571 F.2d 
338, 343 (6th Cir. 1978) [hereinafter McDaniel]. See also STEPHEN N. SHULMAN & CHARLES 
F. ABERNATHY, THE LAW OF EQUAL OPPORTUNITY EMPLOYMENT 44.05[4][b][ii] (1990) [here- 
inafter Shulman]; W. Sherman Rogers, Constitutional Aspects of Extending Section 701(j) 
of Title VII and Section 19 of the NLRA to Religious Objections to Union Dues, 11 T. 
MarsHALL L. REv. 1, 17 (1985) [hereinafter Rogers]. 

7. Boeing, 833 F.2d 165; Tooley, 648 F.2d 1239; Yott, 602 F.2d 904; McDaniel, 571 
F.2d 338; Nottelson v. Smith Steel Workers, 643 F.2d 445 (7th Cir. 1981), cert. denied 
sub nom., AO Smith Corp. v. Nottelson, 454 U.S. 1046, 102 S. Ct. 587 (1981) [hereinafter 
Nottleson]; Anderson v. General Dynamics Convair Aerospace Div., 589 F.2d 397 (9th 
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which a circuit court dealt with a religious objector who refused to pay 
union dues because of the purposes for which the dues were used, yet 
had no per se objection to joining unions. 

This case demonstrates the conflict between an employee’s obligation 
to pay union dues under an agency shop agreement and the employee’s 
right to freely exercise his or her religious beliefs. In EEOC v. University 
of Detroit, an employee refused to pay a mandatory agency fee because 
part of this fee went to pro-choice campaigning. The union offered to 
accommodate the employee through a dues reduction proportional to 
the amount spent on objectionable activities, and the district court held 
this accommodation reasonable as a matter of law.° On appeal, the 
Sixth Circuit held that a slight ‘‘dues reduction’’ ignored the employee’s 
anti-abortion religious beliefs. The court reasoned that the employer’s 
accommodation attempt only addressed the contribution element and 
failed to address the association element of the employee’s two-pronged 
complaint.’° This court remanded the case to determine whether the 
union could accommodate Roesser’s entire religious objection, includ- 
ing both the contribution and the association elements, without undue 
hardship to the University and the union. 

Universities should recognize that EEOC v. University of Detroit tips 
the balance in favor of free exercise. Under this decision, a university 
or its union may not spend mandatory agency fees, also known as 
service fees, it collects from non-members on issues regarding personal 
religious convictions unrelated to collective bargaining. 

This Case Comment examines the history of agency shop agreements 
in Part III. Part IV explores several cases involving public sector unions, 
focusing on the procedures developed in these cases to accommodate 
objectors. Part V introduces Title VII and examines prior challenges to 
union membership brought thereunder. In addition to considering the 
impact of EEOC v. University of Detroit on current law, this Case 
Comment explains how universities and professors’ unions should react 


to an employee who has a religious objection to the use of mandatory 
agency fees. 


II. Facts 


In 1979, the University of Detroit, a private Catholic institution, hired 
Robert Patrick Roesser as an assistant professor of electrical engineer- 
ing.’’ Pursuant to the University’s collective bargaining agreement with 





Cir. 1978), cert. denied sub nom., International Ass’n of Machinists & Aerospace Workers 
v. Anderson, 442 U.S. 921, 99 S. Ct. 2848 (1979) [hereinafter Anderson]; Burns v. 
Southern Pac. Transp. Co., 589 F.2d 403 (9th Cir. 1978), cert. denied, 439 U.S. 1072, 
99 S. Ct. 843 (1979) [hereinafter Burns]. 

8. 904 F.2d 331 (6th Cir. 1990). 

9. Id. 

10. Id. at 334. 

11. Id. 








1991] EEOC V. UNIVERSITY OF DETROIT 317 


the University of Detroit Professors Union (UDPU), the University 
required faculty members to either join the union or pay the union a 
service fee equivalent to the union’s annual dues.’? The UDPU sent 
most of its membership dues and service fees to the Michigan Educa- 
tional Association (MEA) and the National Education Association (NEA).” 
Roesser never joined the UDPU, but paid his service fee as a condition 
of employment until April 1982. At that time Roesser learned that the 
MEA and NEA had campaigned in support of the right to legalized 
abortion.’* Roesser objected to the MEA’s and NEA’s actions based on 
his religious beliefs.**> Further, Roesser informed the UDPU that as a 
Catholic, he had a religious objection not only to any monetary support 
for but also any association with the MEA or NEA." He proposed to 
pay the entire amount of his service fee to charity, or to pay the UDPU 
the percentage of the fee that it usually kept and remit the remainder 
to charity.’’ 

In response to his suggestions, Roesser received a letter from MEA 
president, Mary-jo Nichols. Nichols offered to reduce Roesser’s service 
fee by an amount which represented the percentage of the respective 
MEA and NEA budgets ‘‘even remotely connected with the alleged 
support of issues to which you take exception.’’® 

Roesser rejected the MEA proportional rebate offer for two reasons. 
First, Roesser claimed that regardless of the amount he paid to the 
MEA and NEA, a percentage of his fee would support the activities to 
which he objected.*® Second, he objected to a forced association with 
the state and national unions, explaining that ‘‘[t]he objectionable issues 
are supported not only by the budgeted amounts but also by the weight 
and influence of the entire MEA and NEA.’’?° 

The University discharged Roesser for failing to comply with the 
collective bargaining agreement between UDPU and the University.” 





12. Id. at 331. 

13. Id. The UDPU membership fee/service charge has ranged from $259.10 in 1979 
to $353.40 in 1986. During that time, UDPU kept about 10% of the fees it collected. 
Approximately 75% of the fees went to the MEA with the remaining 15% going to the 
NEA. EEOC v. University of Detroit, 701 F. Supp. 1326, 1328 n.3 (E.D. Mich. 1988). 

14. 904 F.2d 331, 332. More specifically, ‘‘Roesser became aware of the MEA’s 
position when it mounted a petition drive to remove a Michigan state probate judge who 
compelled an 11-year-old ward of the court to carry her pregnancy, the result of a rape, 
to term. Similarly, Roesser became aware of the NEA’s position through its statement of 
December 16, 1981, before the Subcommittee on the Constitution of the Senate Judiciary 
Committee, in which it expressed strong opposition to all proposals that would constrict 
the availability of abortions and other reproductive health care.’’ Id. at 331 n.1. 

15. Id. at 331. 

16. Id. at 333. 

17. Id. 

18. Id. More specifically, Roesser offered to reduce the MEA portion of UDPU dues 
by $21.08 and the NEA portion of UDPU dues by $7.78. 

19. Id. 

20. Id. 

21. Id. 
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The University claimed that UDPU and its parent unions had suffi- 
ciently accommodated Roesser’s religious beliefs under Section 701(j) 
of the Civil Rights Act, which requires an employer to reasonably 
accommodate an employee’s religious needs unless the employer dem- 
onstrates that undue hardship would result from the accommodation.” 
The EEOC filed suit claiming that the University violated Title VII by 
discharging Roesser without attempting to reasonably accommodate his 
religious beliefs.?° 

The district court held that the MEA’s proposed accommodation met 
the ‘‘reasonableness’’ standard of Title VII,24 and that Roesser’s pro- 
posed solutions would cause the unions undue hardship.?> On appeal, 
the Sixth Circuit disagreed. It held that both the district court and 
UDPU failed to address the association element of Roesser’s objection.”® 
The Circuit Court remanded the case to the district court and suggested, 
as one reasonable accommodation, that Roesser remit his entire agency 
fee to UDPU for use solely on local collective bargaining.?” UDPU had 
adopted no stance on the abortion issue. 


Ill. History Or AGENCY SHOP AGREEMENTS 


In 1947, the Taft-Hartley Act eliminated ‘‘the most serious abuses of 
compulsory unionism’’?* by abolishing closed union shops which 
required employers to hire only union members.”° At the same time, 
the Act protected union members from the problem of free riders who 


did not join or pay dues to the union, but enjoyed the union’s services.*° 
Today, Section 8(a)(3) of the NLRA* allows a university to enter into 
an agency shop agreement with a union which permits the union to 
impose mandatory agency fees instead of dues on non-member 
employees. Thus, as a condition of employment, Roesser was required 
to either join the union and pay the union’s dues, or, as a non-member, 
to pay a fee equal to the dues collected from the members. 





22. Id.; see also 42 U.S.C. 2000e(j) (1988). 

23. 904 F.2d at 333. 

24. EEOC v. University of Detroit, 701 F. Supp. 1326, 1333 (E.D. Mich. 1988) (cross 
motions for summary judgment). 

25. Id. at 1333. 

26. 904 F.2d at 334. 

27. Id. at 335. 

28. Communications Workers of America v. Beck, 487 U.S. 735, 108 S. Ct. 2641 
(1988), (citing NLRB v. General Motors Co., 373 U.S. 740, 83 S. Ct. 1458 (1963)). 

29. Closed shop agreements require employers to hire only job candidates who are 
already members of the union; Union shop agreements require employees to join the 
union within a certain time; Agency shop agreements allow for optional membership, 
but non-members must pay a fee equal to the amount of union dues collected from the 
members, to cover the union’s representational expenses. Beck v. Communication Workers 
of America, 800 F.2d 1280, 1289 n.4 (4th Cir. 1986). 

30. Communications Workers of America v. Beck, 487 U.S. 735, 748, 108 S. Ct. 
2641, 2650 (1988). 

31. 29 U.S.C. § 158(a)(3) (1988). 
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The Supreme Court discussed the purposes for which agency fees 
may be spent under Section 8(a)(3) of the NLRA in Communication 
Workers of America v. Beck.*? The Beck court stated that Section 8(a)(3) 
permits an employer and a union to enter into an agreement requiring 
all employees to become union members or pay an agency fee as a 
condition of continued employment.** The Court held that the obligation 
to pay the union dues or agency fee does not include an obligation to 
support union activities beyond ‘‘those germane to collective bargain- 
ing, contract administration and grievance adjustment.’’** The Court 
added that Section 8(a)(3) controls the union’s expenditure of its fees, 
but with little specific guidance.** The Court also interpreted Section 
8(a)(3)’s silence as to purposes on which the agency fees collected from 
non-members may be spent as ‘‘perfectly consistent with the view that 
Congress understood Section 8(a)(3) to afford non-members adequate 
protection by authorizing the collection of only those fees necessary to 
finance collective bargaining activities.’’*® 





32. 487 U.S. 735, 108 S. Ct. 2641. Section 8(a)(3) prohibits employers from either 
encouraging or discouraging membership in labor organizations. The section also states, 
however, that ‘‘{[nJothing in this subchapter, or in any other statute of the United States, 
shall preclude an employer from making an agreement with a labor organization . . . to 
require as a condition of employment membership therein... .’’ 29 U.S.C. §§ 151-169 
(1988). An employer’s ability to condition employment on membership in a labor union 
is limited by the following provision: 

No employer shall justify any discrimination against an employee for nonmem- 
bership in a labor organization (A) if he has reasonable grounds for believing 
that such membership was not available to the employee on the same terms 
and conditions generally applicable to other members, or (B) if he has reasonable 
grounds for believing that membership was denied or terminated for reasons 
other than the failure ... to tender the periodic dues and the initiation fees 
uniformly required as a condition of acquiring or retaining membership. 
29 U.S.C. § 158(a)(3) (1988). 

33. 487 U.S. at 744-745, 108 S. Ct. at 2648 (1988). 

34. Id. at 745, 108 S. Ct. at 2648. 

35. Id. at 746, 108 S. Ct. at 2649. In Beck, the Court stated: ‘Congress authorized 
compulsory unionism only to the extent necessary to ensure that those who enjoy union- 
negotiated benefits contribute to their costs.’’ In contrast, the dissent in Beck pointed 
out the controversial nature of these interpretations of the silence concerning non-member 
dues. ‘‘Nothing in section 8(a)(3) limits, or even addresses, the purposes to which a 
union may devote the monies collected pursuant to such an agreement.”’ Id. at 769, 108 
S. Ct. at 2660 (1988). The Court continued: ‘‘[t]hroughout the hearings and lengthy 
debate on one of the most hotly contested issues that confronted the 1947 Congress, not 
once did any member of Congress suggest that section 8(a)(3) did not leave employers 
and unions free to adopt and enforce union security agreements requiring all employees 
in the bargaining unit to pay an amount equal to full union dues and standard initiation 
fees. Nor did anyone suggest that section 8(a)(3) affected a union’s expenditure of such 
funds.”’ Id. at 773, 108 S. Ct. at 2663 (1988). 

36. Id. at 751, 108 S. Ct. at 2655. The Beck court relied primarily on International 
Ass’n of Machinists v. Street, 367 U.S. 740, 81 S. Ct. 784 (1961), which is directly 
related to applications of the Taft-Hartley Act even though it involves the Railway Labor 
Act (RLA), 45 U.S.C. § 152 (1988). The Beck court noted that the RLA is virtually 
identical to section 8(a)(3). 487 U.S. 745 n.3, 108 S. Ct. 2648 n.3. In limiting union 





320 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 18, No. 2 


IV. Pusuiic SECTOR CASES AND PROCEDURES FOR ACCOMMODATION 


Several public sector employee cases establish guidelines unions 
might use in accommodating an employee who objects to a union’s 
spending of agency fees. Controversy over the expenditure of agency 
fees collected from non-union members arises when the union supports 
issues with which the employee disagrees. These cases involve employees 
who based their objections upon the freedom of association protected 
by the First Amendment through the Fourteenth Amendment Due 
Process Clause. 

In Abood v. Detroit Board of Education,*’ the Supreme Court estab- 
lished that the First Amendment right to association protects an employee 
when a public sector union spends compulsory fees on ideological or 
political uses unrelated to collective bargaining. The Court stated, ‘‘the 
objective must be to devise a way of preventing compulsory subsidi- 
zation of ideological activity by employees who object thereto without 
restricting the Union’s ability to require every employee to contribute 
to the cost of collective bargaining activities.’’** The Court also sug- 
gested remedies that could be imposed upon a union that had inappro- 
priately spent fees. These included injunctions against support of 
contested political causes, proportional restitution of fees spent on 
issues unrelated to collective bargaining, and the proportional reduction 
of future fees collected from non-members.*° 

The Supreme Court clarified its position on the expenditure of public 
sector union dues in Ellis v. Brotherhood of Railway, Airline and 
Steamship Clerks.*° This case interpreted the Railway Labor Act, an act 
nearly identical to the NLRA.*: In Ellis, the Supreme Court invalidated 
an airline union’s use of a rebate scheme. That scheme refunded to a 





expenditures by barring union leaders from spending fees on political issues, Street set 
the stage for Beck. The Street court stated, ‘‘Congress did not intend to provide unions 
with a means for forcing employees, over their objection, to support political causes 
which they oppose.,’’ Beck, 487 U.S. at 751, 108 S. Ct. at 2651. The Street court also 
stated: ‘‘authorization to collect dues did not vest unions with unlimited power to spend 
exacted money.’’ Beck at 752, 108 S. Ct. at 2651. 

37. Abood v. Detroit Bd. of Educ., 431 U.S. 209, 97 S. Ct. 1782 (1977). 

38. Id. at 237, 97 S. Ct. at 1800. 

39. Id. at 238, 97 S. Ct. at 1801 (citing International Ass’n of Machinists v. Street, 
367 U.S. 740, 81 S. Ct. 1784 (1961) and Railway Clerks v. Allen, 373 U.S. 113, 83 S. 
Ct. 113 (1963)). 

40. Ellis v. Brotherhood of Railway, Airline and Steamship Clerks, 466 U.S. 435, 104 
S. Ct. 1883 (1984). 

41. Railway Labor Act, 64 Stat. 1238, 45 U.S.C. § 152 (1988) (RLA). In Communi- 
cations Workers of America v. Beck, 487 U.S. 735, 745, 108 S. Ct. 2641, 2649 (1988), 
the Court stated, ‘‘[NLRA] §8(a)(3) and [RLA] §2, Eleventh are in all material respects 
identical. Indeed we have previously described the two provisions as ‘statutory equiva- 
lent[s]’ and with good reason, because their nearly identical language reflects the fact 
that in both Congress authorized compulsory unionism only to the extent necessary to 
ensure that those who enjoy union-negotiated benefits contribute to their cost. Thus in 
amending the RLA in 1951, Congress expressly modeled §2, Eleventh on §8(a)(3), which 
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complaining employee the amount of the employee’s agency fee spent 
on objectionable activities. The Court stated that even if the union paid 
interest on the amount refunded, ‘‘the union obtains an involuntary 
loan for purposes to which the employee objects.’’*? 

The Abood and Ellis decisions thus limited the activities on which 
a union may spend its non-member agency fees. Building upon these 
decisions the Supreme Court established a constitutionally required 
procedure unions must follow if an employee objects to the use of the 
agency fees. In Chicago Teachers Union v. Hudson, the Court ruled 
that ‘‘the constitutional requirements for the Union’s collection of 
agency fees include an adequate explanation of the basis for the fee, a 
reasonably prompt opportunity to challenge the amount of the fee before 
an impartial decision maker, and an escrow for the amounts reasonably 
in dispute while such challenges are pending.’’** In their concurrence, 
Justice White and Chief Justice Burger proposed adding that the objecting 
non-member employees exhaust internal union hearing procedures and 
arbitration procedures ‘‘before resorting to the courts.’’*® 

In Lehnert v. Ferris Faculty Association,*® the Supreme Court syn- 
thesized its past precedent. In Lehnert, faculty members at Michigan’s 
Ferris State College objected to specific uses of their service fees as 
violative of their First and Fourteenth Amendment rights. The Court 
outlined the guidelines established in earlier cases in determining 
‘‘which activities a union may constitutionally charge to dissenting 
employees . . . chargeable activities must 1) be ‘germane’ to collective 
bargaining activity; 2) be justified by the government’s vital policy 
interest in labor peace and avoiding free riders; and 3) not significantly 
add to the burdening of free speech that is inherent in the allowance 
of an agency or union shop.’’*”? The Court held, ‘‘the state constitution- 
ally may not compel its employees to subsidize legislative lobbying or 
other political union activities outside the limited context of contract 
ratification or implementation.’’** Thus, to constitutionally compel dues 
from public sector employees, a union must show a relation between 
its expenditures and collective bargaining. Although private sector cases 
do not involve claims under the First or Fourteenth Amendments 
because of the lack of state action, the procedure developed by these 





it had added to the NLRA only four years earlier, and repeatedly emphasized that it was 
extending ‘to railroad labor the same rights and privileges of the union shop that are 
contained in the Taft-Hartley Act.’’’ Id. at 736, 108 S. Ct. at 2643. 

42. Ellis, 466 U.S. at 444, 104 S. Ct. at 1890 (1984). 

43. 475 U.S. 292, 106 S. Ct. 1066 (1986). 

44. Id. at 310, 106 S. Ct. at 1078. 

45. Id. at 311, 106 S. Ct. at 1078. 

46. 111 S. Ct. 1950 (1991). 

47. Id. at 1956-1957. 

48. Id. at 1961. 
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public sector cases applies by analogy to private sector cases involving 
Section 701(j) of Title VII.*° 


V. TitTLe VII, Crvit Ricguts AcT oF 1964 
A. Background 


Congress adopted Title VII to prevent private employers from dis- 
criminating against employees based on their race, religion, sex or 
national origin.*° Congress primarily intended for Title VII to stem the 
racially discriminatory behavior which pervaded American private 
employment in the early 1960s.°: Nevertheless, Congress included re- 
ligious discrimination within the scope of Title VII to underscore its 
‘continued vigilance in matters concerning religious freedom in the 
United States.’’® 

Along with Title VII, Congress established the Equal Employment 
Opportunity Commission (EEOC) and charged it ‘‘with interpretation, 
administration, and enforcement of Title VII, Civil Rights Act as amended 

. and other federal employment discrimination laws.’’** The EEOC 
issued guidelines to determine what constituted racial and religious 
discrimination.** One of these guidelines placed an affirmative obliga- 
tion on employers to accommodate the ‘‘reasonable religious needs’’ of 
employees.*® 

Congress incorporated these guidelines into Title VII in 1972.5° Today, 
Section 701(j) of Title VII provides: 


The term ‘‘religion’’ includes all aspects of religious observance 
and practice as well as belief, unless an employer demonstrates 
that he is unable to reasonably accommodate an employee’s or 
prospective employee’s religious observance or practice without 
undue hardship on the conduct of the employer’s business.°*’ 





49. See infra, Part V. 

50. 42 U.S.C. §2000e-2(a)(1) (1988). 

51. See Rogers, supra note 6 at 18 n.84 (citing 110 Cong. Rec. 1528 (1964)). 

52. Id. at 18. 

53. Id. at 19, n.87. 

54. See generally, 29 C.F.R. § 1605 (1966). While the EEOC is charged with rule- 
making authority, its guidelines do not have the force of law or of other administrative 
regulations. In Ansonia Bd. of Educ. v. Philbrook, 479 U.S. 60, 107 S. Ct. 367 n.6 
(1986), the Supreme Court stated in a footnote, ‘‘we have of course noted that EEOC 
guidelines are properly accorded less weight than administrative regulations declared by 
Congress to have the force of law. General Elec. Co. v. Gilbert, 429 U.S. 125, 141, 97 S. 
Ct. 401, 410 (1976).”” 

55. 29 C.F.R. § 1605.1 (1966). In 1967, the EEOC amended this provision to require 
employers to reasonably accommodate the religious beliefs and practices of an employee 
unless an employer could demonstrate that such an accommodation would cause undue 
hardship upon the employer. 29 C.F.R. § 1605.1 (1967). 

56. 42 U.S.C. §2000e{j) (1988). 

57. Id. 








1991] EEOC V. UNIVERSITY OF DETROIT 323 


Courts have consistently applied this broad definition to unions as well 
as employers.** 

To establish a prima facie case of religious discrimination under Title 
VII, an employee must show: 1) a sincere religious belief that conflicts 
with an employment requirement; 2) the employer was informed of this 
belief; and 3) discipline of the employee resulted because of failure to 
comply with the conflicting employment requirement.* At first glance, 
these elements seem easy to demonstrate; however, the bona fide or 
sincere religious belief standard could be a difficult hurdle to overcome. 
In order to prove sincerity, the employee’s beliefs must necessarily 
stem from ‘‘moral, ethical or religious beliefs about what is right and 
wrong and ... be held with the strength of traditional religious con- 
victions.’’®° They cannot be ‘‘essentially political, sociological or phil- 
osophical, nor a merely personal code.’’® 


B. Challenges to the Validity of Section 701(j) of Title VII 


Unions have claimed that Congress did not intend for Title VII to 
apply to religious objections to agency shop agreements. They have 
pointed to the sparse legislative history of the provision which makes 
no mention of exemption of union dues.® Further, unions have claimed 
that Congress did not intend for Section 701(j) to supersede the Taft- 
Hartley Amendments allowing for agency shops. The Supreme Court 


has not ruled on this issue; substantial precedent holds, however, that 
Section 701(j) allows union objectors to seek reasonable accommoda- 
tion. 





58. Boeing, 833 F.2d 165; Tooley, 648 F.2d 1239; Yott, 602 F.2d 904; McDaniel, 571 
F.2d 338. 

59. Ansonia Bd. of Educ. v. Philbrook, 479 U.S. 60, 65-66, 90 S. Ct. 367, 370-371 
(1986) (citing Turpen v. MKT Ry. Co., 736 F.2d 1022, 1026 (5th Cir. 1984)). 

60. Welsh v. U.S., 398 U.S. 333, 340, 90 S. Ct. 1792, 1796 (1970). 

61. Id. at 339, 90 S. Ct. 1796. 

62. 110 Cong. Rec. 705-706 (1972). 

63. See Rogers, supra note 6, at 7. See also Boeing, 833 F.2d at 168; McDaniel, 571 
F.2d at 342-343; Tooley, 648 F.2d at 1243-1244; Nottelson, 643 F.2d at 452. 

Shortly after its incorporation into Title VII, employers and unions also challenged 
Section 701(j) as unconstitutional. Employers and unions claimed that Section 701(j) 
violated the Establishment Clause. They argued that the religious accommodation pro- 
vision interferes in private business affairs by favoring only those people with religious 
beliefs. Though the Supreme Court has avoided ruling on the question, each federal 
appellate court to address the issue has held that the reasonable accommodation provision 
does not violate the Establishment Clause. See, e.g., McDaniel, 571 F.2d at 343; Tooley, 
648 F.2d at 1241; Anderson, 589 F.2d 397; Nottelson, 643 F.2d 445. See also EEOC 
Guidelines on Discrimination Because of Religion, 29 C.F.R. § 1605.2(d)(2)(1982). See 
generally Rogers, supra note 6. In this article, Professor W. Sherman Rogers concludes 
that Section 701(j) of the Civil Rights Act of 1964 does not violate the Establishment 
Clause because of its broad definition of the term religion which does not single out the 
beliefs of any particular religious sects for benefit. 

See also Estate of Thorton v. Caldor, Inc., 472 U.S. 703, 105 S. Ct. 2914 (1985), in 
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More recently, unions have argued that Section 19 of the NLRA™ 
supersedes Section 701(j) of Title VII. Section 19 of the NLRA, adopted 
in 1980, provides for charitable union dues substitution for: 


[aJjny employee who is a member of and adheres to established 
and traditional tenets or teachings of a bona fide religion, body, 
or sect which has historically held conscientious objections to 
joining or financially supporting labor organizations... .* 


Unions have claimed that because Section 19 of the NLRA became law 
after Section 701(j) to Title VII, Congress intended that only those 
belonging to religious groups that have tenets against union member- 
ship could escape annual dues payment. The Ninth Circuit recently 
rejected this argument. It held that no irreconcilable difference exists 
between the two statutes. The court claimed that the legislative history 
of the NLRA amendment demonstrated that Congress intended that the 
two provisions should be used in conjunction with each other.*’ 


C. Defining Reasonable Accommodation and Undue Hardship 


Title VII mandates that an employer or union must reasonably 
accommodate an employee’s religious beliefs when an employee has 





which the Supreme Court recently ruled unconstitutional a Connecticut law mandating 
employers to accommodate the Sabbath observances of their employees. While the 
Supreme Court did not address the constitutionality of Section 701(j) to Title VII, Justice 
O’Connor, joined by Justice Marshall, suggested that the Title VII provision would not 
violate the Establishment Clause. She stated: ‘‘I do not read the Court’s opinion as 
suggesting that the religious accommodation provisions of Title VII of the Civil Rights 
Act of 1964 are similarly invalid. ... Since Title VII calls for reasonable rather than 
absolute accommodation and extends that requirement to all religious beliefs and practices 
rather than protecting only the Sabbath observance, I believe an objective observer would 
perceive it as an anti-discrimination law rather than an endorsement of religion or a 
particular religious practice.’’ Id. at 712, 105 S. Ct. at 2919 (O’Connor, J., concurring). 

64. 29 U.S.C. § 169 (1988). 

65. Id. As with Section 701(j) of Title VII, critics have also called into question the 
constitutionality of Section 19 of the NLRA. In fact, one circuit court has found Section 
19 of the NLRA unconstitutional. Wilson v. NLRB, 920 F.2d 1282 (6th Cir. 1990). In 
Wilson, the Sixth Circuit held that Section 19 violated the Establishment Clause. In its 
ruling, the court contrasted Section 19 of the NLRA with Section 701(j) of Title VII. 
Unlike Section 701(j) of Title VII, the court found that Section 19 of the NLRA ‘“‘has the 
effect of increasing the advantages of membership in the type of religious organization 
described in the statute.’’ Id. at 1288. Also, the court noted that Section 19 of the NLRA 
promotes excessive entanglement between government and religion, stating that 

[U]nlike section 701(j), the inquiry under § 19 requires more than simply 
determining if the employee’s beliefs are sincere. It requires the court to validate 
the legitimacy of the religion, body or sect and to verify the existence and 
longevity of its doctrine regarding labor unions. 
Id. at 1288. 
66. See Boeing, 833 F.2d 165. 
67. Id. at 169-170. Accord Tooley, 648 F.2d at 1242. 
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suffered religious discrimination. Accommodation is required unless it 
would cause the employer or union undue hardship. Reasonable 
accommodation and undue hardship have no established definition 
under Section 701(j). Instead, courts determine whether an employee 
has been accommodated or the union has suffered undue hardship 
given the specific facts and circumstances of each case.®° 

The concept of reasonable accommodation is a two-way street, prem- 
ised on bilateral cooperation between employer and employee.” If both 
the employer and employee offer a reasonable accommodation, the 
employer is under no duty to accept the employee’s preferred accom- 
modation.”? Once the employer has offered a reasonable accommoda- 
tion, the employer need not pursue further accommodation more 
beneficial to the employee.”2 

In most cases where an employee objects to paying union dues, the 
employee has a per se objection to union membership.”? When such a 
religious objection arises, any accommodation requiring association 
with a union is unreasonable. Thus, most courts have allowed employ- 
ees bringing Title VII actions to pay contributions to secular charities 
equivalent to the amount of the annual union fees.” 

Unions operating as agency shops will find it difficult to prove that 
making a charitable donation in lieu of paying dues will cause the 
union undue hardship. The Supreme Court has defined undue hardship 
as any cost to an employer that is more than de minimis.” One religious 
objector’s refusal to pay annual union dues will not affect a union’s 
operating capital so as to cause more than de minimis cost.” Moreover, 





68. 42 U.S.C. § 2000e(j) (1988). 
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Rogers, supra note 6, at 9. 

70. See Smith, 827 F.2d at 1085; Brener v. Diagnostic Ctr. Hosp., 671 F.2d 141, 145 
(5th Cir. 1982); Shulman, supra note 6, at 44.05[4][a]. 

71. Ansonia Bd. of Educ. v. Philbrook, 479 U.S. 60, 68, 107 S. Ct. 367, 372 (1986). 
(‘‘{(W]e find no basis in either the statute or its legislative history for an employer to 
choose any particular reasonable accommodation. By its very terms the statute directs 
that any reasonable accommodation by the employer is sufficient to meet its accommo- 
dation obligation.’’) See also Boeing, 833 F.2d at 171. 

72. See Ansonia Bd. of Educ., 479 U.S. at 68, 107 S. Ct. at 372. 

73. Boeing, 833 F.2d 165; Tooley, 648 F.2d 1239; Yott, 602 F.2d 904; McDaniel, 571 
F.2d 338; Nottelson, 643 F.2d 445; Anderson, 589 F.2d 397; Burns, 589 F.2d 403. 

74. See cases collected at note 73. 

75. See Trans World Airlines v. Hardison, 432 U.S. 63, 84, 97 S. Ct. 2264, 2277 
(1977). 

76. See, e.g., Burns, 589 F.2d 403. The Ninth Circuit ruled de minimis the cost of a 
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union dues where an objector’s non-payment resulted in a one percent loss of union’s 
income or one percent raise in union’s dues. Cf. 29 C.F.R. § 1605.2(e)(1) (‘‘due regard 
{should] be given to the identifiable costs in relation to the size and operating costs of 
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courts are reluctant to accept a union’s argument that an accommodation 
in a specific case will lead to hypothetical or projected hardships.” 
Instead, a union must demonstrate that accommodation will result in 
a ‘‘widespread refusal to pay union dues.’’”* 


VI. IMPACT AND CONCLUSION 


EEOC v. University of Detroit reveals a direct conflict between an 
employee’s religious beliefs and the union’s right to dispose of com- 
pulsory fees. It further demonstrates the tendency of the courts to 
uphold an individual’s right to the free exercise of his or her religious 
beliefs over a union’s right to enforce an agency shop agreement. As 
the Seventh Circuit stated, ‘‘[t]here is no national [labor] policy of 
higher priority than the elimination of discrimination in employment 
practices.’’”° 

In this case, the court correctly extended Section 701(j) of Title VII 
to a case involving an employee without a per se religious objection to 
the payment of union dues. The court concluded that unions must 
consider all aspects of an employee’s religious objection. The district 
court’s analysis failed to fully resolve both the contribution and the 
association elements of Roesser’s religious objection. Proportional 
rebates®* did not address the association element of Roesser’s complaint, 
and the union refused to accept Roesser’s suggested charitable contri- 
bution.* 

In making its determination, the court extended reasoning used in 
cases where an employee presents First Amendment objections to public 
sector agency fees. The ‘‘reasonable accommodation procedure’’ of Title 
VII closely resembles the procedures established in such public sector 
cases. These public sector cases, discussed in Part III, have enjoined 
collecting dues for purposes unrelated to collective bargaining, required 
proportional rebates for past and future spending, and even mandated 
the use of escrow accounts to hold a reasonable amount of objectionable 
funds. Title VII seeks to provide similar constitutional protections to 
private sector unions and augment rights which are already constitu- 
tionally mandated. As such, courts should interpret Section 701(j) to 
address the association complaints of employees with sincere, religious 





77. See Smith v. Pyro Mining Co., 827 F.2d 1081, 1086 (6th Cir. 1987) (quoting 
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inflict undue hardship on a union. To prove undue hardship a union must demonstrate 
a widespread refusal to pay union dues.’’); Accord Tooley, 648 F.2d at 1243-1244. 

79. See Nottelson, 643 F.2d at 451. 
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objections to paying agency fees even when the employees have no per 
se objection to union membership. 

Unions may argue that the controversial nature of abortion issues 
could erode the objectives of the Taft-Hartley Act by enabling large 
numbers of employees with similar religious beliefs to refuse to pay 
their agency fees. Unions may face an unsympathetic judicial attitude 
to these projections as courts will likely place greater emphasis on 
actual results as opposed to projected hardships. 

Despite these arguments, Title VII safeguards unions from employees 
who feign objection on religious grounds. Employees who suddenly 
discover religious qualms about union activity will find it difficult to 
demonstrate the sincerity of their beliefs. Moreover, individuals with- 
out a sincere religious belief would probably not demonstrate Roesser’s 
level of commitment. He stated, ‘‘the gravity of this issue is so great 
that I must consider my job expendable.’’* 

Finally, unions could avoid the dilemma of objectors by carefully 
considering members’ religious beliefs. One might argue that this 
decision imposes a religious view on the ‘‘majority’’ of union members 
by forcing the union to remain silent on a controversial issue. The 
union, however, failed to demonstrate any connection between this 
issue and collective bargaining. By carefully selecting the viewpoints 
they endorse, unions could keep from taking sides on divisive issues 
wholly unrelated to collective bargaining. Title VII succeeds in its goal 
of inhibiting religious discrimination by protecting the ‘‘minority’’ 
viewpoint by forcing unions to remain neutral. 

EEOC v. University of Detroit will influence decisions on similar 
conflicts in other jurisdictions; universities and unions must therefore 
take necessary precautions. Universities should be wary of discharging 
an employee who fails to pay agency fees because of religious objections 
to the union’s specific uses of the money collected. At the same time, 
professors’ unions must make every attempt to accommodate all aspects 
of an employee’s religious objection to comply with this court’s inter- 
pretation of Title VII’s religious discrimination provisions. 


Frederic R. Scott* 
Cynthia E. Weingart® 
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CHoosinc A COLLEGE PRESIDENT: OPPORTUNITIES AND CONSTRAINTS by Judith 
B. McLaughlin and David Riesman (Carnegie Foundation for the 
Advancement of Teaching, 1990). 


McLaughlin and Riesman ask the question, ‘‘Do college presidents 
make a difference?’’ The two researchers discovered that, indeed, they 
do. In numerous instances, selecting a president has been a crucial step 
in shaping the destiny of the institution. Thus, the presidential search 
likewise matters, both for its process and its outcome. The authors 
adduce hundreds of interviews, anecdotal conversations, on-campus 
site visits, and the close monitoring of two hundred college and uni- 
versity searches to document how and in what ways the search process 
enhances or detracts from the institution’s progress and general well- 
being. 

In the search process itself, legal counsel may contribute significantly 
to ensuring that quality and desirable candidates are actually recruited. 
Historically, college and university presidential searches focused on 
qualifications of applicants. Today, however, searches are notorious for 
NOT reaching desirable prospects because of concerns relating to con- 
fidentiality, ‘‘sunshine laws’’, ethical and technical procedures, and 
fairness and consistency in the search process. Legal counsel, as well 
as institutional administrators, faculty, and members of presidential 
search committees, can therefore profit from the experiences, the lessons 
learned, and the data reported in McLaughlin and Riesman’s book. 

The data uncovered through this study show that while the average 
tenure of college and university presidents is seven years, forty percent 
of presidents remain in office only three years.1 McLaughlin and Riesman 
cite burnout as a principal reason for this high turnover rate and found 
fewer and fewer institutional vice presidents and provosts willing to 
assume the presidency. 

The book is composed of five case studies, each followed by an 
analytical chapter. ‘‘Abbott College,’’ a small, highly selective liberal 
arts institution, and ‘‘Southern State University,’’ a flagship state 
institution, are disguised. The remaining three—the University of Flor- 
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ida, Winthrop College, and Rice University—are named. The political 
competitions, the faculty versus trustee prerogatives, the ethical dilem- 
mas and legal questions, and the competing moralities within each 
institution’s search process are vividly described, charted, analyzed, 
and often concluded with a postscript. 

The specific issues the authors address include: 


(1) The advisability of using an outside consultant at any time 
during the search process. 

(2) The appropriate search-committee structure for the specific 
institution. (Generally, a single search/selection committee or 
a two-tiered advisory/selection process is used.) 

(3) The composition and size of the search committee. 

(4) The extreme importance of the chair of the search committee. 
The authors concluded that if the single most important act 
of a board of trustees is the appointment of a president, the 
next most crucial act is the appointment of the chair of the 
presidential search committee. 

(5) The confidentiality of the search and the corresponding 
dilemmas. 

(6) ‘‘Sunshine laws’’ and their impact on searches for college 
presidents. 

(7) The treatment of candidates and prospects. 

(8) The merits as well as the downside of visits to the campus 
by presidential finalists. 

(9) The final days and legal negotiations of the search. 


The University of Florida search provides a picturesque look at 
Florida’s open-meetings and open-records laws. This case study depicts 
the problems and ironies of a public search. While ‘‘sunshine laws’”’ 
are often defended on the basis that disclosure of proceedings helps 
educate the citizenry, the presence of the media throughout the Uni- 
versity of Florida’s search for a president inhibited candid discussions 
of the future of the University and led to pro forma consideration of 
candidates as well as the ultimate selection of a president. 

‘Southern State University’s’? search for a president, as well as 
several candidates, ‘‘suffered as a result of repeated leaks to the press.’’? 
The search committee made numerous assurances to candidates that 
the search would remain confidential until its final stages, when the 
most serious prospects would be invited to the campus. After names 
were leaked to the press, several highly respected and viable prospects 
withdrew. One candidate’s career was nearly ruined because his then- 
current institution interpreted his candidacy as disloyalty and forced 
him to resign. 





2. Id. at xxix. 
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Most agree that the problem is never, even for the most woebegone 
institution, to find candidates, but rather to find ones well-suited to 
the needs of the institution.* The Rice University search, as described 
in this volume, perhaps best illustrates a model approach for searching 
for candidates, finding them, convincing the final selection to accept 
the position, selling the idea to the entire campus community, and 
negotiating a suitable agreement. 

The Rice search committee did not merely seek ‘‘candidates’’; it 
sought to determine the type of person needed to lead Rice into the 
future, search for such a candidate, and make a ‘‘match’’ become reality. 
The committee eventually found the candidate it wanted, but had to 
sell the candidate on the presidency. After winning over the candidate, 
the committee recognized that it still had dual tasks. It had to persuade 
all the trustees and influential members of the faculty that it was 
making a good choice. 


Here they served first as cheerleaders for . .. [their choice], and 
thus as advocates of . . . [the individual] to the Rice Community, 
being careful all the while not to overpersuade or overpromise, 
lest a backlash ensue. This combination of external negotiation 
with ... [the prospect] and intramural negotiation within the 
institution (and governing boards) depended upon the maintenance 
of confidentiality, much as in the case of arms control negotiations 
between the superpowers, where leaks can undercut delicate and 
inchoate webs of connection being created by the negotiators in 
private.* 


The Rice search had a happy ending, and the hundreds of colleges 
and universities that conduct searches for presidents every year can 
learn much from the approach, the integrity, and the behavior of the 
Rice search committee. 

Clark Kerr and Marian Gade discussed in an earlier national study 
that ‘‘Sunshine laws ... reduce the opportunities for obtaining the 
best possible next president’’ and that such laws should be reexamined.® 
It is in this arena that informed and knowledgeable institutional legal 
counsel can play a vital role in educating and influencing state legis- 
lators and political friends of their institutions. The McLaughlin and 
Riesman book, Choosing a College President, provides valuable insight 
and factual knowledge for advancing the legitimate needs of colleges 
and universities in searching for a new president. 

The worst searches can all but destroy their respective institutions’ 
vitality and viability. Mediocre searches, at best, serve only to enhance 
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the status quo. The best searches serve to legitimate the final choice of 
the search committee and trustees so that a new president can smoothly 
assume the presidency. In addition, the search for a college or university 
president is a significant institutional ritual, an important ceremony in 
the life of an institution. The search and its results thus determine, in 
large part, not only the present progress, but the very future of the 
institution. McLaughlin and Riesman provide the conceptual framework 
for developing the strategy to ensure a desirable future. 








THE JOURNAL OF 
COLLEGE AND UNIVERSITY LAW 


This country has witnessed great changes and challenges in education 
law during the past decade. Judicial decisions have changed student and 
faculty rights and their relations with institutions; colleges and univer- 
sities have entered an era of severe financial constraints with many legal 
ramifications; and Congress has dictated new procedures and requirements 
for serving members of protected classes. The professionals who deal with 


education law need a resource to keep current on this burgeoning body 
of law. 


The Journal of College and University Law is such a resource, and, in 
fact, is the only law review devoted totally to the concerns of higher 
education. If you presently do not subscribe, send in the application 
below—and if you do subscribe, please pass the subscription informa- 
tion on to someone you know who may benefit from the Journal. 


Mail subscription to: 
Rothman & Company 1 Year, (4 Issues) Volume 17, $40.00 
10368 W. Centennial Rd. Payment Enclosed 0 
Littleton, CO. 80123 


Name: 





Street: 








City: State Zip 





Back issues of Volume 14, 15 and 16 are available for $11.00 per single 
copy, $38.00 per volume. Volumes 12-13 are available for $35.00. Price 
per single copy is $10.00. Volumes 7 through 11 are available for $30.00. 
Price per single copy is $8.00. Volumes 5 and 6 are available for $25.00; 
price per single copy is $6.50. Volumes 1 through 4 are $20.00 for each 
year; price per singel copy is $5.00. Subscription information for back 
issues is available from NACUA, Suite 620, One Dupont Circle, 
Washington, D.C. 20036. 





Membership in the National Association of College and University At- 
torneys (NACUA) includes a subscription to the Journal. For information 
on joining NACUA, write: NACUA, Suite 620, One Dupont Circle, 
Washington, D.C. 20036. 








INSTRUCTIONS FOR AUTHORS 


The Journal of College and University Law is a quarterly publication 
of the National Association of College and University Attorneys (NACUA) 
and the Notre Dame Law School. It is a refereed, professional journal 
specializing in contemporary legal issues and developments important 
to postsecondary education. 


The Journal publishes articles, commentaries (scholarly editorials), 
book reviews, student notes and student case comments. Experts in the 
law of higher education review all manuscripts. 


Manuscripts should be typewritten on 82” x 11” paper, and should 
be double-spaced. Set-off quotations should be double-spaced. Endnotes 
should reflect the format specified in the fourteenth edition of the Uniform 
System of Citation (the ‘‘Blue Book’’). A paragraph on the title page 
should provide the position, the educational background, the address and 
the telephone number of the author. Each author is expected to disclose 
in an endnote any affiliation or position, past, present, or prospective, 
that could be perceived to influence the author’s views on matters 
discussed in the manuscript. 


Decisions on publication usually are made within four weeks of a 
manuscript’s receipt. A student editor, an outside reviewer, and the 
Faculty Editor edit articles accepted for publication. The Journal sub- 
mits editorial changes to the author for approval before publication. The 
Faculty Editor reserves the right of final decision concerning all 
manuscript changes. When an article is approved for publication, the 
Journal retains the exclusive right to publish it, and the copyright is 
owned by NACUA. 


Manuscripts should be submitted to: Professor Fernand N. Dutile, 
Faculty Editor, The Journal of College and University Law, Notre Dame 
Law School, Notre Dame, Indiana 46556. 


Manuscript Deadlines 
August 25 Winter distribution 
October 1 Spring distribution 
January 1 Summer distribution 
March 1 Fall distribution 











THE JOURNAL OF COLLEGE AND Second Class Postage Paid at 
UNIVERSITY LAW Washington, D.C. 
National Association of College and 
University Attorneys 

Suite 620, One Dupont Circle, N.W. 
Washington, D.C. 20036 


and at additional 
mailing offices 














